








~ =~ ~ June 8, 2004, Scheduled case of:

9:00 AM, WAKEFIELD CHAPEL RECREATION ASSOCIATION, INC. (WCRA), SPA 76-A-022-02
Appl. under Sect(s). 3-203 of the Zoning Ordinance to amend SP 76-A-022 previously
approved for community swim club and tennis courts to permit additional tennis courts.
Located at 4627 Holborn Ave. on approx. 6.05 ac. of land zoned R-2. Braddock District.
Tax Map 70-1 ({1)) 16. (Admin. moved from 5/4/04 at appl. req.)

Chairman DiGiulian noted that SPA 76-A-022-02 had been administratively moved to June 8, 2004, at 9:00
a.m., at the applicant's request.

)
~ =~ ~ June 8, 2004, Scheduled case of:

9:00 AM. DAVID A. DISANO AND CAROL S. DISANO, VC 2004-SU-048 Appl. under Sect(s). 18-401
of the Zoning Ordinance to permit construction of addition 7.1 ft. from rear lot line. Located
at 5856 Linden Creek Ct. on approx. 5,016 sq. ft. of land zoned PDH-4 and Sully District.
Tax Map 53-2 (7)) 14.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Carol S. and David Disano, 5856 Linden Creek Court,
Centreville, Virginia, replied that it was.

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicants requested a variance to permit the construction of an addition, specifically a screened porch, to be
located 7.1 feet from the rear lot line. A minimum rear yard of 25 feet is required; therefore, a variance of
17.9 feet was requested.

Ms. Disano presented the variance request as outlined in the statement of justification submitted with the
application. She said that when they bought the new house when the development was being created, they
were offered the option of a screened in porch and elected to do it later on their own. The house had an
existing deck that was 7.1 feet away from the County park line, and they requested that a portion of the
existing deck be screened in.

As there were no speakers, Chairman DiGiulian closed the public hearing.

Mr. Pammel said he would make a motion to defer the decision as the Board had done for prior variance
applications over the previous several months based on the Supreme Court of Virginia decision, and until the
Board received information from the Supreme Court with regard to the Board’s request for rehearing, the
Board would defer all variance applications. He said the final decision from the Supreme Court might result
in the Board not being able to hear variances except in unusual circumstances in the future,

Ms. Disano asked whether the applicants would be required to present before the Supreme Court. Mr.
Pammel replied that the applicants would not and went on to explain that the initial Supreme Court’s decision
was that the Board had no authority to grant variances where there was already a beneficial use of the
property, such as an established single-family dweliing or some other type of dwelling on the property, which
would not entitle the property owner to a variance. He said that if the initial decision was upheld, the Board
would not be able to grant variances unless, as an example, the property was vacant and it met the
requirements set forth in the Code.

Mr. Pammel moved to defer decision on VC 2004-SU-048 to July 20, 2004, at 9:00 a.m. Ms. Gibb seconded
the motion, which carried by a vote of 6-0. Mr. Ribble was not present for the vote.

i
~ ~~ June 8, 2004, Scheduled case of:

9:00 AM. THOMAS A, WILD, VC 2004-SU-044 Appl. under Sect(s). 18-401 of the Zoning Ordinance
to permit construction of addition 13.3 ft. with eave 12.0 ft. from rear lot line. Located at
12560 Lt. Nichols Rd. on approx. 9,494 sq. ft. of land zoned R-3 (Cluster). Sully District.
Tax Map 45-2 ({6)} 322.
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-~~~ June 8, 2004, THOMAS A. WILD, VC 2004-SU-044, continued from Page 693

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Brenda A. Wild and Thomas A. Wild, 12560 Lt. Nichols Road,
Fairfax, Virginia, replied that it was.

Bill Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance to permit construction of an addition, specifically a sun porch, 13.3 feet with eave 12
feet from the rear ot line. A minimum rear yard of 25 feet is required; however, eaves are permitted to
extend 3.0 feet into the minimum rear yard; therefore, variances of 11.7 feet and 9.0 feet, respectively, were
requested.

Mr. Wild presented the variance request as outlined in the statement of justification submitted with the
application. Mr. Wild said they had lived in their home for many years and wanted to have a screened porch
on the back of their home like many of the neighbors had. He said they had saved for the addition for a long
time, and the Fair Oaks Estates Association had approved the addition. Mr. Wild said they were requesting
a 2.5 foot variation. He said there were no houses to the rear of the property. Mr. Wild provided a petition
from his neighbors in support of the application.

Ms. Wild said she was preparing to retire after 30 years as a Fairfax County teacher, and her dream was to
be able to sit out in the yard and enjoy the wildlife in the woods behind.

Mr. Hart asked staff about the 2.5 feet referenced by the applicant. Mr. Sherman said his interpretation had
always been that it was considerably more than 2.5 feet for the variance. He said it was 11.7 feet for the
actual structure itself and 9 feet for the eave.

Mr. Hart asked whether the deck itself would require a variance if the deck was not there and was being built.
Mr. Sherman said it would not because it was open, and putting a room on it required a variance.

As there were no speakers, Chairman DiGiulian closed the public hearing.

Mr. Hart moved to defer decision on VC 2004-SU-044 to July 20, 2004, at 9:00 a.m. He explained that the
Virginia Supreme Court had decided a case on April 23, 2004, which suggested that the Board was not
allowed to grant variances on properties that already had an existing house, so in the subject case where
there was already a house on the lot, the Board's hands wouid be tied. He said the Board had requested a
rehearing, but until the situation was resolved, the Board was deferring decision on variances that fell in that
category. Ms. Gibb seconded the motion.

Ms. Wild asked whether that meant that after July 20 they would be able to do it without a variance or would
never be able to doit. Mr. Hart explained that the Board would not be rendering a decision until July 20, and
hopefully they would have more information or guidance as to whether the Board could ever grant a variance
on a lot that had a house on it.

Mr. Wild asked whether the applicants would be required to be at the hearing on July 20 or whether the
decision would be made before then. Mr. Hart said the applicants did not have to come back if they did not
want to. He suggested the applicants contact Mr. Sherman or Susan Langdon, Chief, Special Permit and
Variance Branch, prior to July 20. He said the Board hoped to have the information before July 20, but might
not. Mr. Hart said the applicants were welcome to come back on July 20, but there would be no public
hearing, and it would be decision only.

Ms. Gibb said the Board did not have any indication that the Supreme Court would rehear the case, and if it
was not reheard, it appeared the Board would not be able to grant the variance, so the applicants might plan
accordingly.

Chairman DiGiulian called for the vote. The motion carried by a vote of 6-0. Mr. Ribble was not present for
the vote.
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~ ~ ~ June 8, 2004, Scheduled case of:

9:00 AM. HENRY M. & SHEILA S. BARNUM, SP 2004-SU-016 Appl. under Seci(s). 8-913 of the
Zoning Crdinance to permit modification to certain R-C lots to permit construction of addition
9.0 ft. with eave 8.7 ft. from side lot line. Located at 4334 Silas Hutchinson Dr. on approx.
12,783 sq. ft. of land zoned R-C, WS and AN. Sully District. Tax Map 33-4 ({2)) 226.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals {BZA) was complete and accurate. Henry Barnum and Sheila Barnum, 4334 Silas Hutchinson
Drive, Chantilty, Virginia, replied that it was.

Bill Sherman, Staff Coordinator, made staff’s presentation as contained in the staff repert. The applicants
requested a special permit to modify the minimum lot requirements for certain R-C lots to permit construction
of an addition 9.0 feet with eave 8.7 feet from the side lot line. A minimum side yard of 20 feet is required;
therefore, reductions of 11 feet and 8.3 feet, respectively, were requested. The addition did meet the
minimum yard requirements of the R-2 Cluster District which were applicable to the lot on July 25, 1982, and
in the R-2 Cluster District, a minimum side yard of 8.0 feet is required.

Mr. Barnum presented the special permit request as outlined in the statement of justification submitted with
the application. He said they purchased the property in 1981 and wanted to improve the kitchen and dining
rcom for the expanding family. He stated that in 1982 the property had been rezoned, and under the original
zoning, the area where the proposed kitchen and dining rcom were to be located had been built nine feet
from the property line. Mr. Barnum said the addition would go where the existing deck was located.

Ms. Barnum said they wanted to build out from the dining room and kitchen to make a country kitchen for
family gatherings, and the deck had been in its current location since 1981.

Mr. Hart asked whether the area underneath the addition would remain open as it was with the existing deck.
Mr. Barnum said it would remain open.

As there were no speakers, Chairman DiGiulian closed the public hearing.
Mr. Ribble moved to approve SP 2004-SU-016 for the reasons stated in the Resolution,
i
COUNTY OF FAIRFAX, VIRGINIA
SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

HENRY M. & SHEILA S. BARNUM, SP 2004-SU-016 Appl. under Sect(s). 8-913 of the Zoning Ordinance to
permit modification to certain R-C lots to permit construction of addition 9.0 ft. with eave 8.7 ft. from side lot
line. Located at 4334 Silas Hutchinson Dr. on approx. 12,783 sq. ft. of land zoned R-C, WS and AN. Sully
District. Tax Map 334 ({2)) 226. Mr. Ribble moved that the Board of Zoning Appeals adopt the following
resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 8, 2004;
and

WHEREAS, the Board has made the following findings of fact:

The applicants are the owners of the land.

The property was the subject of final plat approval prior to July 26, 1982.

The property was comprehensively rezoned to the R-C District on July 26, or August 2, 1982.

Such modification in the yard shall result in a yard not less than the minimum yard requirement of the
zoning district that was applicable to the lot on July 25, 1982.

The resultant development will be harmonious with existing development in the neighborhood and
will not adversely impact the public health, safety, and welfare of the area.

6. The applicants have met the requirements on this form.

sPON=
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~~~June 8, 2004, HENRY M. & SHEILA S. BARNUM, SP 2004-SU-0186, continued from Page 695

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance Sect 8-006, General Standards for
Special Permit Uses; Sect. 8-903, Standard for All Group 9 Uses; and Sect. 8-913, Provisions for Approval of
Modifications to the Minimum Yard Requirements for Certain R-C Lots; of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED, with the following
development conditions:

1. This special permit is approved for the location of an addition, as shown on the plat prepared by
George M. O'Quinn, dated January 29, 2004, revised by Henry Barnum dated March 17, 2004,
submitted with this application and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 8-015 of the Zoning Ordinance, this special permit shail automatically expire, without
notice, thirty (30) months after the date of approval* unless construction has commenced and has been
diligently prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a
written request for additional time is filed with the Zoning Administrator prior to the date of expiration of the
special permit. The request must specify the amount of additional time requested, the basis for the amount
of time requested, and an explanation of why additional time is required.

Ms. Gibb seconded the motion, which carried by a vote of 7-0.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 16,
2004. This date shall be deemed to be the final approval date of this special permit.

/i
~~~June 8, 2004, Scheduled case of:

9:00 AM. FIRST BAPTIST CHURCH CHESTERBRQOQOK, TRUSTEES, VC 2004-DR-013 Appl. under
Sect(s). 18-401 of the Zoning Ordinance to permit construction of canopy 35.0 ft. from front
iot line. Located at 1740 Kirby Rd. on approx. 2.26 ac. of land zoned R-1. Dranesville
District. Tax Map 31-1 ((1)) 66. (Concurrent with SP 2004-DR-004). {Admin. moved from
4/6/04 and 5/18/04 at appl. req.)

Chairman DiGiulian noted that VC 2004-DR-013 had been withdrawn.
i
~ ~~ June 8, 2004, Scheduled case of:.

9:00 A.M. FIRST BAPTIST CHURCH CHESTERBROOK, TRUSTEES, SP 2004-DR-004 Appl. under
Sect(s). 3-103 of the Zoning Ordinance to permit construction of a new church. Located at
1740 Kirby Rd. on approx. 2.26 ac. of land zoned R-1. Dranesville District. Tax Map 31-3
((1)) 66. (Concurrent with VC 2004-DR-013). (Admin. moved from 4/6/04 and 5/18/04 at

appl. req.)

Chairman DiGiulfan called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was compiete and accurate. Hillary Zahm, the applicant's agent, Cooley Godward LLP,
Reston Town Center, One Freedom Square, 11951 Freedom Drive, Reston, Virginia replied that it was.

Aaron Shriber, Staff Coordinator, made staff’s presentation as contained in the staff report. The applicant
requested a special permit to allow construction of a new church on a lot occupied by an existing church.
The proposal involved razing the existing church and constructing a two-story, 9,897-square-foot church with




~ ~ ~ June 8, 2004, FIRST BAPTIST CHURCH CHESTERBROQK, TRUSTEES, SP 2004-DR-004,
continued from Page 696

a 75-foot tall steeple and a 768-square-foot canopy, at a floor area ratio of 0.10. The sanctuary would
provide seating for 200 people. A stormwater management dry pond would be provided in the northwest
portion of the property. Due to the scattered location of gravesites throughout the property, many would be
relocated according to the gravesite relocation plan on page 7 of the special permit plat to accommodate the
proposed construction. Fifty-five (55) parking spaces would be provided on-site, which raised staff's concern
that it was an insufficient number of on-site spaces to adequately accommodate the proposed size of the
church. Staff recommended approval of SP 2004-DR-004 subject to the proposed development conditions.
Mr. Shriber said he understood the applicant was prepared to provide nine additional parking spaces on-site,
for a total of 64 spaces, and with a revision of the development conditions and plat, staff felt the issue had
been resolved.

Mr. Hart asked whether staff was agreeable with the revised Development Condition 5, which was handed
out at the hearing, and whether the parking issue had been resolved between staff and the applicant. Mr.
Shriber responded affirmatively to the first question and said that with the adoption of the revised Condition
5, the parking issue would be resolved.

Mr. Hart referred to Development Condition 10 and the moving of graves, and he asked what kinds of
approvals were needed to move graves and would the approvals come from the Department of Public Works
and Environmental Services (DPWES) and the Urban Forester or was there some other requirement. Mr.
Shriber said Condition 10 related to the limits of clearing and grading and the preservation of as many trees
as possible, but the State of Virginia would have to approve any gravesite relocations. He said it would not
be DPWES or the Health Department with Fairfax County. Mr. Shriber said the applicant would be able to
speak to that issue more clearly. '

Ms. Zahm presented the special permit request as outlined in the statement of justification submitted with the
application. She said the First Baptist Chesterbrook congregation was formed in 1866, and the church that
was originally located on the site had been lost in a fire and later rebuilt around 1929. There were major
renovations and additions completed in the 1940s and 1970s, but the existing structure nc longer adequately
accommodated the church and was an impediment to the expansion and growth of the congregation. The
building had significant heating and cooling problems which were costly to remedy. It was not ADA
accessible, and improvements to bring the structure into compliance were cost prohibitive to the
congregation, which posed a problem for elderly members of the church who were unable to attend services
or church functions due to accessibility problems. The choir loft was too small to permit visiting choirs from
utilizing the space, and inadequate facilities were available for Sunday school, church events, choir practice,
and bible study classes. The special permit was requested to permit construction of a new facility that would
better accommodate the congregation and would provide a larger sanctuary and choir loft, needed
classrooms, an improved kitchen and fellowship space, and would be ADA accessible.

Ms. Zahm said they had worked with staff to eliminate the request for a variance for an encroachment into
the front yard setback, and they provided a circulation road behind the building to permit a circular route
around the site and the building. They provided additional engineering of the pond to ensure the stormwater
management facilities could be adequately accommodated on the property, and they increased the parking
by 10 percent, added spaces to the site, and had added nine additional parking spaces the morning of the
hearing. Ms. Zahm said they obtained a letter from the church’s neighbor, Vinson Hall, to permit overflow
parking onto the Vinson Hall lot during times of events or special services, and they had agreed to a
condition that would require historical documentation of the building and site prior to construction of the new
building. They had met with the neighbors most affected by the church, the residents along East Avenue,
and in addition to the notification required by the County, the church had reached out to the neighbors again
to provide them with copies of the plans and an overview of the application. She said the neighbors had
expressed their support for the church, which had over time established an excellent relationship with the
neighbors which they intended to maintain. The church also met with the Franklin Area Citizens' Association
to brief their board regarding the special permit application, and the association was supportive, with the
President, Jim Meehan, sending a letter of support to the Board.

Mr. Hammack said it was his impression graves could not be removed without a court order. Ms. Zahm said
the issue had been researched, and they had obtained permission from the State to relocate the graves
because it was a privately owned cemetery. She said the church would have to work with the families of the
deceased and had already begun doing so. Mr. Hammack asked whether the applicant had a copy of the
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~~~June 8, 2004, FIRST BAPTIST CHURCH CHESTERBROOK, TRUSTEES, SP 2004-DR-004,
continued from Page 697

letter regarding the permission obtained from the State. Ms. Zahm replied that they had a letter, but did not
have it at the hearing.

Mr. Beard asked whether the cemetery had been part of the church and the families involved were church
families. Ms. Zahm replied affirmatively. She said the congregation had been involved in the project since
the beginning and was well aware that the graves would be relocated with the construction of the new
building.

Mr. Hart said that with respect to the graves and Condition 10 and whether there was some other layer of
approval over and above DPWES and the Urban Forestry Division, he understood Ms, Zahm to say that no
one else needed to approve the moving of the graves because it was a private cemetery. Ms. Zahm said
that was correct. Mr. Hart said that if DPWES or the Urban Forestry Division said no, the applicant would be
back to the drawing board. Ms. Zahm said that because the applicant would have an approved plan showing
the relocation of the graves, she would hope they would not say no. Mr. Hart asked who the plan had been
approved by. Ms. Zahm said what she was referring to was if the BZA approved the application. She said
she thought DPWES would be more concerned with the grading in terms of the site work as opposed to the
grave relocation.

In response to Mr. Hammack’s question regarding whether the families of the decedents whose graves were
to be removed had been specifically notified and their consent obtained, Ms. Zahm said the families had
been notified. She said she was not sure all the families had given their consent, but the church would make
sure the families were comfortable with the relocation of the graves prior to relocating them.

Chairman DiGiulian called for speakers.

Reverend Robert E. Newman, 1740 Kirby Road, McLean, Virginia, came forward to speak in support of the
application. He said the new church building was configured to house the current congregation, address the
physical needs of the members, would be architecturally compatible with the surrounding community, and
would have a front drive approach area with a canopy to provide easier access to the building for the elder
members. Rev. Newman said that the gravesites would remain in the current cemetery, but would be
repositioned.

Donna Sharp, 6323 Old Dominion Drive, McLean, Virginia, came forward to speak in support of the
application. She said she was a third generation member of the church and was a member of the trustee
board and several church auxiliaries. The current building did not serve the needs and requirements of the
entire congregation. Because the building did not meet ADA requirements and it would not be cost effective
to gain compliance through a renovation, the church had decided to build a new building. The current
condition of the structure did not allow the opportunity to expand the existing building without making
significant and expensive improvements. There was water entering the building in the basement and
through the roof and windows which compounded the problem of the deteriorating condition of the building.
Ms. Sharp said the current church did not meet the church’s spiritual needs because elderly members were
unable to attend services due to narrow stairs and the location of the restroom, there was insufficient room
which required several Sunday school classes to meet in the same room and prohibited multiple groups to
concurrently hold meetings, the choir loft was too small, and the dining room was too small to allow
fellowship after the services and community outreach.

Susie Hall, 6228 Cottonwood Street, McLean, Virginia, came forward to speak in support of the application.
She said she was the oldest serving member of the church after 73 years of service and had been through
many changes with the church, which were progressively better, but the church was currently in need of a
new building. She thanked the members of the Board of Supervisors, the BZA, and others who had
cooperated with the church in its past projects.

Ms. Gibb asked whether Ms. Hall was related to Christopher Columbus Hall on Cottonwood Street. Ms. Hall
said he was her grandfather, and Christopher Columbus Hall, Jr., was in the audience and was her brother.
Ms. Gibb disclosed that she may have represented some of Ms. Hall's family members regarding
Cottonwood Street a number of years prior, but said there was no current financial relationship.

James King, 1740 Kirby Street, McLean, Virginia, came forward to speak in support of the application. He
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~ ~~ June 8, 2004, FIRST BAPTIST CHURCH CHESTERBROOK, TRUSTEES, SP 2004-DR-004,
continued from Page 698

asked that the members of the First Baptist Church Chesterbrook who were in attendance would stand, and
they complied. Mr. King said he was the chairman of the building committee and a deacon for the church.
He explained that the church had contacted the Board of Cemeteries in Richmond, who did not actually send
a letter regarding what was required with respect to the gravesites, but instead referred the church to the
Codes which stated that private cemeteries and church cemeteries were not regulated by the State,
therefore, had permission to reinter any graves within the cemetery. He said the church wanted to make
sure that during the construction process, it was respectful to the graves and did not trample on them, so
they would be relocated from the front part next to Kirby Road to back within the cemetery. Mr. King said the
church had been in the process of evaluating several renditions of the option to renovate to attempt to
expand the current structure and planning for 10 years and had been informed by their consultants that the
church would not be able to make use of the current building, so the church came to the conclusion that it
would be to its advantage to rebuild.

Chairman DiGiulian closed the public hearing.
Ms. Gibb moved to approve SP 2004-DR-004 for the reasons stated in the Resolution.
I
COUNTY OF FAIRFAX, VIRGINIA
SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

FIRST BAPTIST CHURCH CHESTERBROOK, TRUSTEES, SP 2004-DR-004 Appl. under Sect{s).

3-103 of the Zoning Ordinance to permit construction of a new church. Located at 1740 Kirby Rd. on approx.
2.26 ac. of land zoned R-1. Dranesville District. Tax Map 31-3 ((1)) 66. (Concurrent with VC 2004-DR-013
WITHDRAWN). {Admin. moved from 4/6/04 and 5/18/04 at appl. req.) Ms. Gibb moved that the Board of
Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Cedes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 8, 2004;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. Parking has never been a problem; the congregation has never parked in the neighborhood.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance with the general standards for Special
Permit Uses as set forth in Sect. 8-006 and the additional standards for this use as contained in Sect(s). 3-
103 of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This approval is granted to the applicant, First Baptist Church Chesterbrook Trustees, only and is not
transferable without further action of this Board, and is for the location indicated on the application,
1740 Kirby Road (2.26 acres) and is not transferable to other land.

2. This Special Permit is granted only for the purpose(s), structure(s) and/or use(s) indicated on the
Special Permit plat (SP Plat) prepared by VIKA, Inc. (John F. Amatetti) dated March 7, 2003 with
revisions through May 7, 2004, and approved with this application, as qualified by these
development conditions.
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10.

1.

12.

13.

14,

15.

16.

A copy of this Special Permit and the Non-Residential Use Permit (non-RUP)} SHALL BE POSTED in
a conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

This Special Permit is subject to the provisions of Article 17, Site Plans, as may be determined by
the Director, Department of Public Works and Environmental Services (DPWES). Any plan
submitted pursuant to this Special Permit shall be in substantial conformance with these conditions.
Minor modifications to the approved Special Permit may be permitted pursuant to Par. 4 of Sect. 8-
004 of the Zoning Ordinance.

There shall be a maximum of 165 seats in the sanctuary of the church. The maximum number of
seats in the sanctuary may be increased to 200 if the Applicant executes a formal shared parking
agreement with Vinson Hall as approved by DPWES or provides a minimum of nine additional
parking spaces on the site.

Parking shall be provided as shown on the SP Plat. All parking shall be on-site except as qualified
by Condition 5.

Transitional screening shall be provided as shown on the SP Plat, in conformance with the
requirements of Article 13, as approved by the Urban Forestry Division {UFD) of DPWES.
Notwithstanding that which is shown or noted on the SP Plat, the species size, location and number
of trees shall satisfy the requirements of transitional screening as determined in consultation with the
UFD.

Notwithstanding the 6 foot solid wood fence shown on the SP Plat, the barrier shall be provided on
the interior of the transitional screening yard or shall be deleted.

Stormwater Management (SWM) and Best Management Practices (BMPs) shall be provided as
shown on the SP Plat as approved by DPWES. Notwithstanding what is shown on the pilat, the
applicant may provide Low Impact Development (LID} techniques as determined appropriate by
DPWES to complement and/or replace the SWM pond.

A grading plan which establishes the final limits of clearing and grading necessary to construct the
improvements on site, including the relocation of gravesites, shall be submitted to DPWES, inciluding
the Urban Forestry Division (UFD), for review and approval. The Applicant shall work with UFD to
determine any trees worthy of preservation. All tree preservation areas shall be indicated on the
grading plan and appropriate tree protection methods, as prescribed by UFD, shall be provided by
the Applicant during all phases of construction.

No land disturbing permits shall be granted until the gravesite relocation plan is executed in
substantial conformance with that shown on Page 7 of the SP Plat.

All lighting proposed on the site shall be in accordance with the performance standards for outdoor
lighting contained in Part 9 of Article 14 of the Zoning Ordinance.

Signage shall be provided in accordance with Article 12 of the Zoning Ordinance.

Subject to the approval of the Virginia Department of Transportation (VDOT), an eight (8) foot wide
asphalt trail shall be provided on the east side of the property as shown on the SP Plat. The trail
shall be constructed by the Applicant prior to issuance of the non-RUP.

Prior to issuance of the non-RUP, the Applicant shall construct curb and gutter improvements 19
(nineteen) feet from the centerline of Kirby Road.

Prior to demolition of the existing church and relocation of gravesites, the Applicant shall provide
photographic recordation and documentation of the church and site to a standard as required for
determination of National Register eligibility, Virginia Department of Historic Resources (VDHR)
Preliminary Information Form (PIF). The number and angle of views shall be coordinated with the
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Department of Planning and Zoning {DPZ) prior to taking of the photographs. The negatives and a
copy of the photographs shall be submitted to the Virginia Room of the Fairfax County Public Library
and DPZ. Written documentation shall include the completed Fairfax County Landmarks Inventory
Form and supplemental historic information, if available. The written documentation shall be
submitted to the Virginia Room and DPZ. DPZ shall be provided with written notice a minimum of 30
(thirty) days prior to the date that the church will be demolished.

17. The exterior appearance of the church shall be in substantial conformance with the illustration as an
attachment to these conditions {Appendix 1A), subject to the approval of DPWES.

This approval, contingent on the above-noted conditions, shall not relieve the applicant from compliance with
the provisions of any applicable ordinances, regulations, or adopted standards. The applicant shall be
responsible for establishing the use as outline above, and this Special Permit shall not be valid until this has
been accomplished.

Pursuant to Sect. 8-015 of the Zoning Ordinance, this Special Permit shall automatically expire, without
notice, thirty (30) months after the date of approval® unless the use has been established as outlined above.
The Board of Zoning Appeals may grant additional time to establish the use if a written request for additional
time is filed with the Zoning Administrator prior to the date of expiration of the Special Permit. The request
must specify the amount of additional time requested, the basis for the amount of time requested, and an
explanation of why additional time is required.

Mr. Ribble and Mr. Beard seconded the motion, which carried by a vote of 7-0.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 16,
2004. This date shall be deemed to be the final approval date of this special permit.

il
~ ~ ~ June 8, 2004, Scheduled case of:

9:30 AM. CG (TEXAS), INC./THE CONTAINER STORE, A 2004-PR-008 Appl. under Sect(s). 18-301
of the Zoning Ordinance. Appeal of a determination that the appellants have installed or
allowed the installation of a shipping container in the parking lot of the site without site plan
approval nor a valid Building Permit, in violation of Zoning Ordinance provisions. Located at
8508 Leesburg Pi. on approx. 1.87 ac. of land zoned C-7, HC and SC. Providence District.
Tax Map 29-3 {(1)) 47.

Chairman DiGiulian informed the Board members that the notices for this case were not in order.

Diane Johnson-Quinn, Zoning Administration Division, said that while preparing the staff report, it had come
to staff's attention that the notice information had not been received. She reported that the appellant's agent
was contacted, who confirmed the notices had not been sent, said the appellant wanted to clear the violation
hy getting the appropriate site plan approval and building permits, and had requested a six-month deferral.
Staff's research with the Department of Public Works and Environmental Services indicated it would not take
that long, and staff recommended a deferral date of September 14, 2004.

Mary Theresa Flynn, the appellant’s agent, Holland and Knight LLP, 1600 Tysons Boulevard, Suite 700,
McLean, Virginia, said the appellant was requesting a deferral in order to come into compliance. She
explained that the appeal had been originally filed on behalf of the property owner, CG Texas, Inc., and CG
Texas, Inc., subsequently asked The Container Store to take over the appeal and deal with the notice of
violation because The Container Store was the party that placed the containers on the lot. The Container
Store agreed to take over the violation. Because of the shift from one client to the next, Ms. Flynn said that
until she had authorization to send the notices, she had been without the authority to do so. She said The
Container Store was dismayed to discover they had committed a violation, wanted to come intoc compliance
by filing an amendment to the site plan, and had already started the process.

Chairman DiGiulian called for speakers to address the guestion of a deferral; there was no response.
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Mr. Hart noted that the agenda indicated the appeal had been administratively moved to September 14,
2004, and he asked whether that had happened. Ms. Johnson-Quinn explained that because the notices
were not sent, the hearing could not be held, and there had been a conflict in the terminclogy for the
description on the agenda, but the appeliant was requesting a deferral because the notices were not sent
and the appellant wanted to comply.

Mr. Beard moved to defer A 2004-PR-008 to September 14, 2004, at 9:30 a.m. Mr. Pammel seconded the
motion, which carried by a vote of 7-0.

i
~~ ~ June &, 2004, Scheduled case of:

9:30 AM. ANASTASIOS AND ANNA GRYPEQS, A 2003-LE-053 Appl. under Sect(s). 18-301 of the
Zoning Ordinance. Appeal of a determination that an accessory structure is located in the
front yard and closer than a distance equal to the minimum required side yard to the side lot
line of the property in violation of Zoning Ordinance provisions. Located at 3138 Clayborne
Ave. on approx. 11,750 sq. ft. of land zoned R-2 and HC. Lee District. Tax Map 92-2 {(18))
{5} 16. (Admin. moved from 3/2/04, 3/30/04, and 4/20/04 at appl. req.) (Deferred from
4/27/04 at appl. req.)

9:30 AM. ANASTASIOS AND ANNA GRYPEQS, A 2004-LE-005 Appl. under Sect(s). 18-301 of the
Zoning Ordinance, Appeal of a determination that the appeilants use and own an accessory
structure which is not located on the same lot as the principal use, in violation of Zoning
Ordinance provisions. Located at 3138 Clayborne Ave. on approx. 11,750 sq. ft. of land
zoned R-2 and HC. Lee District. Tax Map 92-2 ((18)) (5) 16. (Deferred from 4/27/04 at

appl. req.)

Mr. Hart made a disclosure that his firm currently had two cases where there were attorneys from the
appellants’ agent’s firm on the opposing side unrelated to the subject applications, but indicated he did not
believe his ability to participate in the case would be affected.

Margaret Stehman, Deputy Zoning Administrator for Appeals, Zoning Administration Division, presented
staff's position as set forth in the staff report dated April 16, 2004. A 2003 LE-053 involved a notice of
violation issued to the owners of Lot 16 regarding a carport structure located in the front yard in violation of
the location requirements for accessory structures. Paragraph 12C of Section 10-104 of the Zoning
Ordinance provides that no accessory structure or use shall be located in any front yard on any lot containing
less than 36,000 square feet. Ms. Stehman stated that accessory structures had not been allowed in the
front yard since the 1941 Zoning Ordinance which provided that accessory structures shall be placed in the
side and rear yards only.

A 2004-LE-005 involved a second notice of violation relative to the same carport which had been issued
because the carport was located on the lot adjacent to the lot on which the principal use was located in
violation of the Zoning Ordinance. Ms. Stehman stated that Section 10-101, which authorizes accessory
structures and uses, provides that accessory structures shall be permitted only in connection with, incidental
to, and on the same lot as the principal use or structure. The 1941 Zoning Ordinance provided that an
accessory building was a subordinate building on the same lot as the main building.

Regarding A 2003-LE-053, Mr. Hammack said he thought he had read that the property owners had not
appealed the violation. Ms. Stehman said that was correct, that the adjacent property owners, who were the
users of the carport, had appealed the violation. Mr. Hammack asked why the notice of violation was not a
valid notice if the property owners had not appealed the violation. Ms. Stehman said the appeal was
accepted based on a recognition that the neighboring property owners were the aggrieved party since they
were using the carport, and because there was an issue, that was the reason the second notice was issued.
Mr. Hammack said the issue he had was that the easement did not refer to the carport, and nothing in the
land records referred to the carport, only an easement. Ms. Stehman said that was correct, and the
easement could not supersede the provisions of the Zoning Ordinance.

Mr. Beard asked whether it was accurate that the owners of the lot where the carport was located who were
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issued the initial notice had not appealed the notice and were accepting it. Ms. Stehman replied that was
correct, and the owners would be happy to have the carport removed.

Mr. Hammack asked why the owners could not remove the carport since it was their property. He said that if
they owned it, they could take it down. Ms. Stehman said that would be her understanding as a zoning
person and not a lawyer, and she could not speak to that question. Mr. Hammack asked whether the owners
had let their appeal rights expire, to which Ms. Stehman replied affirmatively. Mr. Harmmack asked whether
that had occurred before the County had accepted the appeal from the appeliants. Ms. Stehman said the
notice had been issued on November 7, 2003, and the appeal had been submitted on December 4, 2003,
and accepted on January 8, 2004, so the owners’ appeal rights had lapsed.

Mr. Beard asked whether the County Attorney had reviewed the matter or taken a position on it. Sheila
Costin, County Attorney’s Office, said her office had looked at it and assisted staff in preparing the staff
report. Mr. Beard asked whether it was correct that the property owners took the property subject to the
easement, and the Board would hear the County Attorney’s position on that. Ms. Costin stated that the
County Attorney's Office did not have a position as to the rights between the property owners and the
appellants, and the only position that staff took was whether the carport itself was a violation of the Zoning
Ordinance.

Mr. Hammack asked why staff had not filed suit against the property owners since they had not appealed and
why was it before the Board. He said whether it was correct that staff could file notices and have the owners
remove the offending structure. Ms. Stehman said that since staff had accepted the appeal, they had not
moved forward, just as they do not move forward on any violation while there was an appeal pending.

Mr. Hart asked whether it would be more or less than 36,000 square feet if, before the lots were divided, the
areas of Lots 16, 17, 18, and 19, which were under common ownership, were added together with half of
vacated Lenclair Street. Ms. Stehman said it was less than 36,000 square feet. She said the original Lots
16 and 17 totaled 11,750; adding Lots 18 and 19 would bring it to approximately 23,500; and half of the
easement that was then connected to Lot 16 from the vacation would add another 2,000 or 3,000.

Mr. Hart said Lot 16 seemed larger than Lots 17 or 18. Ms. Stehman said that was because there had been
a vacation of part of a road earlier on. Mr. Hart said he understood the total was smaller than 36,000 square
feet currently, but he said there was a reference to a total area of 27,634 square feet, but he did not know of
what that was the total area. Ms. Stehman replied that it was the total area of Lots 16 through 19 and half of
the street.

The appellants’ agent, Grayson Hanes, Reed Smith LLP, 3110 Fairview Park Drive, Suite 1400, Falls
Church, Virginia, presented the arguments forming the basis for the appeal. He stated that Jane Kelsey,
4041 Autumn Court, Fairfax, Virginia, also represented the appellants. He explained that the violation
complaint had been made by the neighbors who owned Lots 16 and 17, which was why they did not appeal
it. He said there was a parking easement which was a matter of record, and through adverse possession,
the appellants claimed they had the rights in that property, so they were the Servient estate by law of a part
of Lot 17. He said the complainants had bought the property subject to the easement, knew what they were
getting because the carport went back before the Zoning Ordinance, and now they wanted the carport to go
away. Mr. Hanes stated that the appellants had an interest in the property, so they had appealed what they
could, which was what was before the Board, who could do nothing to change the status of the easement.

Mr. Hanes stated that the adoption of the first Zoning Ordinance in Fairfax County occurred on June 18,
1941. He said that to establish that the use was nonconforming, the burden was to prove that the use was
there prior to the 1841 Zeoning Ordinance and had not been interrupted for a continuous period of two years.
He said the appellants bought the property in the 1980s and subsequently sold lots 16 and 17 and retained
Lots 18 and 19. Mr. Hanes stated that the carport existed prior to 1941, and Ms. Kelsey had gotten
statements from people who said the carport existed in 1964, 1948, and the 1930s. He said materials from
the supporting retaining wall were examined and showed it had been constructed prior to the 1941 Zoning
Ordinance. He said the subdivision dated back to 1927, and the house was built in 1936. Mr. Hanes said
the case was unusual because a property owner was trying to use the process for civil issues and had fited a
zoning violation against themselves, but the appellants had found out about it and were able to protect their
interest. ‘
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Mr. Hammack asked why the doctrine of collateral estoppel did not apply in the matter and prevent the
appellants from making the appeal when the owners had chosen not to appeal and had lost their rights to
appeal. Mr. Hanes said whether it applied to the owners or not, under the circumstances where they created
the issue and then chose to take advantage of the issue, he thought that would raise a clean hands
argument. Mr. Hammack said that would be raised in court rather than before the Board. Mr. Hanes said he
did not understand collateral estoppel to be an issue before the Board, but if a legal issue was raised by the
Board, he would respond to it.

Mr. Beard asked whether his understanding was correct that an adverse possession was over a period of 20
years. Mr. Hanes said that was right. Mr. Beard asked how the someone could adversely possess if they
owned both properties and over what time period Mr. Hanes was asserting adverse possession. Mr. Hanes
replied that you would tack prior ownership and use onto the carport, and the carport had been in use since
before 1941, more than 40 years. Then subsequently there was the parking easement that did not show the
carport, but Mr. Hanes said he thought the use in and of itself would establish the appellants had that
ownership right. Mr. Beard asked whether the appellants’ position was that the fact that the property was
owned by one individual at one point did nothing to affect the timeline of adverse possession. Mr. Hanes
replied that it did not make any difference who the owners were as long as continuous use could be shown.
In response to Mr. Beard’s question regarding whether the appellants could prove that, Mr. Hanes said they
could and may be heading to court to do so.

Chairman DiGiulian noted that a plat prepared by Dove & Associates in the staff report for A 2004-LE-005
dated May 14, 1976, did not show the carport. Ms. Kelsey said the plat was prepared in 1994 and was not
for the purpose of a full survey on the lot and was for the purpose of the parking easement. She said the plat
was done because the appellants has asked their attorney to draw up something that would give them the
right to continue to use the carport in the location it was in then because they were selling property. The
attorney prepared the parking easement, and because it was for the purpose of parking, the appellants did
not question the fact that it did not include the word “carport,” but the carport was there and had been there
prior to that time. Ms. Kelsey said that why Mr. Dove failed to note that there was a carport there, she could
not say, but the appellants could prove that the carport was there even if not shown on the plat. She said
there were photographs in the staff report that showed how the carport looked when the appellants
purchased the property in 1986, and the affidavits and statements from other people who were aware of the
carport further showed how long the carpeort had been there. She said she had checked aerial photography,
and the cartographer felt he could see an object in the location that could have been a carport, but a blowup
of the aerial was fuzzy, and staff believed it was not sufficient, so she proceeded to get statements from
people and researched the retaining wall material, Ms. Kelsey said the National Concrete Block Association
was able to give some history, which she provided to the Board, and the concrete blocks further added
credence to the appellants’ position that the carport existed prior to the effective date of the Zoning
Ordinance in 1941.

At Mr. Beard's request, Ms. Kelsey explained that her husband, Don Lucas, had spoken with two gentlemen
at the National Concrete Block Association, and based on the notes he had taken, typed the information and
provided it to the gentlemen to read and verify the accuracy, at which time Mr. Greenwald {phonetic) from the
Assaciation verified the information was correct and added the note about the handmade blocks.

In response to Mr. Hammack’s question regarding whether one of the masonry blocks had actually been
analyzed, Ms. Kelsey said no, because the integrity of the retaining wall might have been damaged by taking
part out. Mr. Hammack asked whether the appellants had attempted to determine who had constructed the
original house and where the materiais had been obtained. Ms. Kelsey said she was unable to get the name
of whoever had built the house.

Mr. Hart said that even if assuming that the carport existed prior to 1941, there was still the issue of the use
by the owners on one lot of an accessory structure on a different lot, and he asked why that was not allowed
and whether the Zoning Ordinance addressed who was allowed to use a structure. He asked why someone
could not allow a neighbor to permissibly use a shed in a backyard to store the neighbor’s property. Ms.
Stehman said the Ordinance did not address who was allowed to use a structure, but did provide that an
accessory structure must be on the same lot as the principal structure. Since the principal structure was the
appellants’ house at 3134 Clayborne Avenue and they were using a carport on a different lot, Lot 16, that
would preclude their use of the structure.
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Mr. Hart referenced a prior case near Little Hunting Creek where he recalied an applicant wanted to put a
patio cn a separate lot which he thought was similar to the subject case. Ms. Stehman said she did not
specifically recall the case, but one of the ways it might have been resolved would be by consolidating the
lots on either side of the street under one building permit so that for zoning purposes it would become one
lot. '

Mr. Hart asked whether it would be illegal if there was a boundary line adjustment so that the carport was on
one lot and there was an easement over the driveway. Ms. Stehman said it would not be illegal from the
standpoint of the accessory structure having to be on the same lot as the principal structure, but the only way
the structure could be in the front yard was if it was truly nonconforming, having been constructed prior to the
Zoning Ordinance.

Chairman DiGiulian asked whether the carport was an accessory structure to the dwelling that was currently
on the same lot as the carport. Ms. Stehman replied that it was. Chairman DiGiulian asked whether the only
problem was the location in the front yard. Ms. Stehman said that was correct. She said staff issued two
notices because it was clearly an accessory use in the front yard of Lots 16 and 17 of the original
subdivision, and the second notice recognized that the owners of the adjacent Lots 18 and 19 were using the
accessory structure on the lot that they did not own. She said that originally Lots 16 through 19 had all been
the same lot for zoning purposes. The house that was currently the principal structure at 3138 Clayborne
Avenue was the criginal house, and the second house that was set back at 3134 Clayborne Avenue had
likely heen the garage to the other house. Ms. Stehman said they were both constructed in approximately
1936, but even when it had been all one lot, the carport would have always been in violation of the Zoning
Ordinance if it had been constructed after 1941.

Mr. Hart said that assuming the carport existed prior to 1941, if the appellants currently parked their car in
the carport, it was a violation because they were using an accessory structure not on their lot, and he asked
whether it would be okay if the people who lived in the house on Lots 16 and 17 parked their carin it. Ms.
Stehman replied affirmatively. Mr. Hart asked whether it would be a viclation if, instead of an easement
agreement, there was some other type of parking arrangement where someone who did not live on the
property was making use of the carport. Ms. Stehman said she thought it would depend on the length of
time, and if someone was parking there consistently for years, it would probably be a viclation because the
words of the Zoning Ordinance said an accessory structure that was located on a different lot than the
principal use. Mr. Hart asked whether he could let a neighbor use a structure or sign away rights to a
neighbor. Ms. Stehman replied that technically under the Ordinance, that would be what the words of the
Crdinance said, but it would be unlikely anyone would proceed with a viclation.

Mr. Hammack asked whether the owner of a property could lease a room and allow the tenant to use the
garage when the tenant was not the owner of the property. Ms. Stehman said the Ordinance allowed two
roomers or boarders to live in the same house, and as long as that part was legal and the tenant was living in
the house that was the principal structure on the property, the boarder could put their car in the garage. Mr.
Hammack stated that shared parking agreements were condoned. Ms. Stehman stated that shared parking
agreements were approved by the Board of Supervisors.

Mr. Hammack asked why the Board did not have a copy of the deed between the parties. He said he had
some questions regarding the adverse possession claim and thought there should be a general warranty
deed. Ms. Stehman said the deed had not been included in the staff report, but she would check through her
materials. Later in the proceedings she advised Mr. Hammack that she had copies of the deeds. In
respense to Mr. Hammack’s question regarding whether it was a warranty deed, Ms. Stehman said there
was an original deed from the appellants to ancther party in 1997, which resulted in a foreclosure, and then a
deed between Valdez and HUD. She said both of them just said “deed,” not “general warranty.” She
provided copies to the Board.

Ms. Gibb asked if it had always been the case that an accessory use could not be used by an adjoining lot
owner. She said it used to be that a septic field could be on an adjacent property. Ms. Stehman said she
could check the old Ordinance, but going a fair distance back, she thought it was one of the things that were
not specifically stated. Ms. Gibb asked why it would not become nonconforming if it was not illegal when it
was established. Ms. Stehman said she thought Ms. Gibb was correct, but in the subject case, staff was
saying the carport had never been legally established. Ms. Stehman said that at the time the carport was
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built, the four lots were then one lot, so it would have just been an accessory structure in the front yard of the
four lots and would not be a case of the current dual ownership. Ms. Gibb said it was not until the lots were
divided that it became an issue. Ms. Stehman said that would be assuming that it was a nonconforming use,
hut if it was constructed subsequent to 1941, it would have always been a violation because accessory
structures had never been allowed in the front yard.

Mr. Hanes said that with respect to the date of the survey which had been raised earlier by Chairman
DiGiulian, it looked like 1988, but Ms. Kelsey had looked at the aerials all the way back befaore 1941, and the
carport had always been there. He said as to why it had not been shown on the survey, since it was not a
garage, maybe the surveyor thought he did not have to show a carport.

Chairman DiGiulian called for speakers.

Yixaropena and Nicacio Valdez, 3138 Clayborne Avenue, Alexandria, Virginia, came forward to speak. Ms.
Valdez said when they purchased the property from HUD in May of 1998, the property had been a
foreclosure, and they encountered many problems. She said that they had public records showing that all
the utilities had been connected, but when they tried to connect the utilities, they were told there had never
been a sewer or water and the address did not appear in the records. They later found out there had heen
sewer and water in the house previously owned by the appellants when they sold it, but the water was
connected to the house the appellants had previously sold by a hose which ran from the back of the house
the appellants still owned, and the sewer was connected in the same manner through a pipe between the
two structures. Ms. Valdez explained that they had originally bought the property in order to build a house on
it, but had been unable to do so because of the problem with the easement. She said she had a copy of the
private easement document from 1995, but it was for gravel and did not mention a carport. She said the
description regarding the concrete said 1999. Ms. Valdez said the carport was preventing them from getting
into their property and being able to build their house, and she distributed photographs of the carport to the
Board members. Ms. Valdez said her husband had been told by Mr. Grypeos that the purpose of the fence
was to prevent the appellants’ pets from running around.

Mr. Hammack asked staff whether the shared parking agreement would be legal under the zoning laws if
there was no carport. Ms. Stehman said she believed it would be, but driveways were not really reguiated.

Ms. Valdez said they were aware of the easement for the gravel, but not for any structures, and that was how
it was clearly stated on the private easement agreement dated March 7, 1995.

Ms. Valdez answered questions for Ms. Gibb's questions regarding the chain-link fence, gates, and picket
fence shown in the photographs, and she indicated where in the photographs the entrance to her house was
located. Ms. Valdez said she had been informed by a friend who was an architect that with the existing
carport structure, an occupational permit would never be granted because of the easement and the structure
being in front of the house they were trying to build.

Ms. Gibb said that on the plat attached to the deed of easement, it showed a little walkway from Valdez
house to the walkway on the appellants’ house, and she asked Ms. Valdez whether that currently existed
and she could walk through the parking easement. Ms. Valdez said the path was there, but because of the
fence, you could not get through.

Chairman DiGiulian asked Ms. Valdez to identify what he said looked like a driveway to the left side of the
fence and the carport in a photograph Ms. Valdez had provided, and she said it was the driveway to her
house.

Ms. Stehman said that the matter turned on when the carport had been constructed, and the appellants had
made a case that the carport had been constructed prior to 1936, but staff had not been convinced of that
during the time staff had prepared the staff report. She said that in terms of the appellants’ presentation at
the hearing, some of the most cogent evidence was the National Concrete Block Association, but at the end
of the information, it mentioned that there was a high likelihocd the bricks had been custom made for some
other application, and leftovers were used for the walll, so it would be difficult to know exactly when the wall
had been constructed. She said staff would maintain that if the carport had been constructed subsequent to
the Zoning Ordinance, it was in violation of the front yard requirement, and if the carport was being used by
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someone on an adjoining property, it would also be in violation of the Zoning Ordinance.

Mr. Hanes said the Valdezes' difficulty was that they wanted to renovate or tear down their house, but could
not because on Lot 17 there was a carport which was in violation of the Zoning Ordinance, so they filed a
complaint indicating there was a violation. He said that even though they were the complainants, they would
benefit by a ruling in favor of the appellants that the carport was there legally because the violation would be
gone, and the complainants would be able to get their building permit. Mr. Hanes said his understanding of
the title situation was that on the same date the parking easement was created, his clients had sold Lots 17
and 18, the purchaser |ater defaulted on the loan, the property was sold at foreclosure, and the complainants
bought it “as is.” Mr. Hammack said the warranty deed in the first sale was a general warranty deed to a
third party. Mr. Hanes said there had been no evidence to the contrary, so the issue was whether the
appellants had proven to the Board's satisfaction that the carport existed prior to June of 1841and was
nonconforming, in which case, besides solving the complainants’ problem, the appellants could continue to
use the carport.

Anastasios Grypeos, 3134 Clayborne Avenue, Alexandria, Virginia, came forward to speak. He said he
purchased the house in 1986 and received the photographs he had submitted with the appeal from the
realtor who sold him the property at the time he received all the other information regarding the sale, and
they reflected how the property had been when he bought it. He later sold Lots 16 and 17, but prior to selling
them, he discussed with an attorney the fact that if the two lots were sold, he would not have a driveway
because the County had built one apron on Lot 16 and another apron on Lot 17 for the two driveways
because of the carport prior to his purchase of the property, and the County built another one for the other
two lots because of the downward drop of the two lots that were his land. Mr. Grypeos said he got the
easement because there was no parking at his house. He said he believed the County did the work in 1982.

In response to Ms. Gibb’s question regarding when the chain-ink fence that fenced in the easement was put
up, Mr. Grypeos said Long Fence installed it right when he sold the two lots because he had three dogs at
the time.

Chairman DiGiulian ¢losed the public hearing.

Mr. Beard said that he understood that if it was determined that the accessory structure located in the front
yard of 3138 Clayborne Avenue was not in conformance, then the second violation would be moot, and he
asked whether that was staff's understanding. Ms. Stehman replied that if the Board determined that the
carport was nonconforming, it would make the first violation that stated an accessory structure was not
allowed in the front yard moot, but it would not moot the other violation.

Mr. Beard moved to uphold the determination of the Zoning Administrator on A 2004-LE-053.

Mr. Hammack seconded the motion for purposes of discussion and said that it was his feeling that the
appellants had some right to use the easement, but there was nothing in the deeds that he had seen that
dealt with the structure itself. He said he thought the structure conveyed when the appellants conveyed Lots
16 and 17 to the party who defaulted, and the deeds presented by staff showed that the default on the note
went through HUD, and the Valdez parties bought it from HUD and bought the land with whatever
improvements were on it. Mr. Hammack said he did not see anything in the deed of easement that referred
to the right to use a parking structure. It was the right to use or park in a driveway or shared driveway. Mr.
Hammack said he thought the entire thing was moot because although the Valdezes cited themselves for a
violation, they were the only parties that had a right to appeal whether it was a structure. He said that was
the way a court would look at it and not look into all the other issues that might exist between the two parties.
He stated that he would oppose the motion in its present form.

Mr. Hart stated that he would not support the motion. He said the situation presented to the Board raised a
lot of questions, some of which were beyond the scope of the Board's review. There were some obvious
unresolved issues between the two neighbors as to their rights and obligations flowing from the parking
easement, such as what were the rights and obligations of the parties with respect to the carport structure,
the wall, its maintenance, the fencing, and access through the easement. He said it appeared there was an
exclusive easement for parking and that the dominant tenant had to maintain the gravel, but it seemed
confusing to him why the gravel would be addressed, but not the retaining wall, the structure, the roof, or
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gating it off. Mr. Hart said he did not think the resclution or some adjudication of the terms of the easement
and what it meant to the parties involved were questions the Board needed to resolve. He said the narrow
question for the Board in dealing with A 2004-LE-053 was the history of the structure itself, and staying out of
the obvious questions about the carport structure itself as between the neighbors and focusing only on the
Zoning Ordinance, the question was whether or not it was there in 1941. Mr. Hart said he thought the Board
had enough in the record before it, that there was an instrument of record, and the easement agreement was
recorded first in the sequence before the deeds out, and the appellants had a recorded interest in a portion
of the lot in question, and the area that is encompassed with their interest of record included the area of the
carport, so they would have standing to appeal irrespective of the owners' contrivance or default or however
it came about. He said someone who had an easement that might affect this area of the structure would
have standing to appeal a determination of the Zoning Administrator arguably affecting that structure or the
use of that area, so the Board was procedurally okay and could sort that out.

Mr. Hart said that on the next level, there had been fumbling for months with aerial photographs that could
not be read, and where it had finally settled out was the Board had a few affidavits from old-timers who were
not seriously rebutted, some indication that the concrete blocks in the wall were unusual and old and pre-
war, and no one was contesting any of that, but it was difficult to reconstruct what exactly was where after
60-some years. He said he had been persuaded, and perhaps staff would have been if some of the
information had been available six months prior, that the carport was quite old, and the Board had enough
information to conclude that it was there before 1941, so on A 2004-LE-053, the Board did not have to sort
out who owned the carport, who had to fix it, or could the Valdezes tear it down because those were not the
Zoning Ordinance question. Mr. Hart stated that he would oppose Mr. Beard’s motion, concluding that the
structure preexisted at the time of the adoption of the Zoning Ordinance and the carport was nonconforming.

Mr. Beard stated that if the carport went away, the appellants would retain their parking and their rights under
the terms of the easement, the violation would be gone, and the County would no longer be concerned
because it would not be a structure, so he thought his motion was the simplest way to resolve a thorny issue.

Mr. Hammack said that notwithstanding Ms. Kelsey's good legwork, on the issue of proof he was not
convinced that the carport in its present form was there before 1941. There was some indication that
something was there, but no one could identify it as a carport. Regarding the fact that the concrete block
could have been constructed pre-war, he said there could have been plenty of stockpiles of that available
during the war. A lot of things were in short supply during the war, and people used what they had. He said
he was not convinced the general statements regarding the construction materials were persuasive because
it was too close to the time of the actual Zoning Ordinance.

Chairman DiGiulian said the Board had three affidavits that indicated there had been a carport there before
1941, and in the absence of any other evidence, he would oppose the motion.

Chairman DiGiulian called for the vote. The motion failed by a vote of 1-5-1. Ms. Gibb, Mr. Ribble, Mr. Hart,
Mr. Pammel, and Chairman DiGiulian voted against the motion. Mr. Hammack abstained from the vote.

Mr. Hart moved to reverse the determination of the Zoning Administrator on A 2004-LE-053. Mr. Ribble
seconded the motion.

Mr. Hammack stated that he would abstain from the vote because he thought that the only interest the
appellants had in the property was an easement, which did not give them the right to appeal a decision
concerning a structure in the front yard.

Chairman DiGiulian called for the vote. The motion carried by a vote of 5-1-1. Mr. Beard voted against the
motion. Mr. Hammack abstained from the vote.

Mr. Beard moved to uphold the determination of the Zoning Administrator on A 2004-LE-005. Mr. Pammel
seconded the motion.

Mr. Beard said that if it was a gravel driveway as seen in the plats, it was not an issue. Otherwise, it was an
issue, and it was clearly evidenced that it was a violation.
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Chairman DiGiulian said that because it was a nonconforming use, which the Board had said in A 2004-LE-
053, he would not support the moticn. It was a legally existing nonconforming use, and the appellants had
an easement to use it and park in it.

Mr. Pammel said he did not think it was quite so clear. Lots 16 and 17 had been clearly conveyed to the
current owners, and there was no record of there being any lease arrangement for the improvements
thereon. He said the appellants could have simply retained the ownership of the carport if they wanted it, but
instead had entered into a parking agreement.

In response to Chairman DiGiulian’s question regarding whether the carport was within the boundaries of the
parking easement, Mr. Hanes said it was.

Chairman DiGiulian called for the vote. The motion failed by a vote of 2-3-1. Mr. Ribble, Mr. Hart, and
Chairman DiGiulian voted against the mation. Mr, Hammack abstained from the vote. Ms. Gibb was not
present for the vote.

Mr. Hammack said there was nothing in the record that tied the carport structure into the use of the parking
easement.

Mr. Hart said that Sect. 20-300 was clear that the accessory use had to be on the same lot as the principal
use, which it was not in the subject case, and the Zoning Administrator might be correct that even if the
structure was grandfathered, there was a problem with the relationship to the principal use if the use was the
house on the right rather than the house in the back.

Mr. Beard moved to defer decision on A 2004-LE-005 to June 15, 2005, at 9:30 a.m. Mr. Hart seconded the
meotion and said it would be helpful to him if either side could address Sect. 20-300, Subsection 4.

Chairman DiGiulian called for the vote. The motion carried by a vote of 6-0. Ms. Gibb was not present for
the vote.

I/}
~~~ June 8, 2004, After Agenda ltem:

Approval of February 11, 2003 Minutes

Mr. Pammel moved to approve the Minutes. Mr. Beard seconded the motion, which carried by a vote of 6-0.
Ms. Gibb was not present for the vote.

i
~ ~~ June 8, 2004, After Agenda ltem:

Approval of June 1, 2004 Resolutions

Mr. Beard moved to approve the Resolutions. Mr. Ribble seconded the motion, which carried by a vote of
5-0. Ms. Gibb and Mr. Pammel were not present for the vote.

1t

As there was no other business to come before the Board, the meeting was adjourned at 11:30 a.m.

Minutes by: Vanessa A. Bergh / Kathleen A. Knoth

Approved on: October 21, 2008
T4, “Znolh. J/éj,

Kathleen A. Knoth, Clerk J6hn F. Ribble I1f, Vice Chairman, for
Board of Zoning Appeals 'ohn DiGiulian, Chairman
Board of Zoning Appeals

709




719




The regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, June 15, 2004. The following Board Members were present:
Chairman John DiGiulian; V. Max Beard; Nancy E. Gibb; James R. Hart; James D. Pammel; and
John F. Ribble ill; Paul W. Hammack Jr. was absent from the meeting.

Chairman DiGiulian called the meeting to order at 9:10 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board, and
Chairman DiGiulian called for the first scheduled case.

~ ~ ~ June 15, 2004, Scheduled case of:

9:00 AM. JAMES P. & CECILIA BANHOLZER, VC 2004-BR-051 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of addition 17.0 ft. with eave 15.7 ft. from rear lot
line. Located at 10434 Stallworth Ct. on approx. 9,489 sq. ft. of land zoned R-3 (Ciuster).
Braddock District. Tax Map 68-2 ({5)) 68.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. James P. Banholzer, 10434 Stallworth Court, Fairfax, Virginia,
replied that it was.

Deborah Hedrick, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
sought approval to permit the construction of a screened porch addition to be located 17 feet with eave 15.7
feet from the rear lot line, and variances of 8.0 feet and 6.3 feet were requested.

Mr. Banholzer presented the variance request as outlined in the statement of justification submitted with the
application. He said the perch had been built in the mid-1980s, and they hoped to enclose it for the
enjoyment of his elderly mother utilizing the same footprint. He pointed out that his family was unable to
enjoy the present deck because of a serious mosquito problem from the park iand flocdplain bordering his
property. He noted that there was nowhere else to put the porch due to the lot's irregular shape and a steep
slope, adding that his homeowners association supported the proposal.

Chairman DiGiulian called for speakers.

Cecilia Banholzer, 10434 Stallworth Court, Fairfax, Virginia, came forward to speak in support of the
application. She said there were no objections from the neighbors, who all supported the porch.

Chairman DiGiulian closed the public hearing.

Mr. Pammel explained to the Banholzers that a Supreme Court decision dictated to the Board of Zoning
Appeals that if there was an existing beneficial use to a property, the property owner was not entitled to a
variance to the Ordinance provisions. He said the Board had requested a reconsideration of the matter, but
had not received a respense. Mr. Pammel moved to defer decision on VC 204-BR-051 to September 21,
2004, at 9:00 a.m.

Mr. Hart seconded the motion, which carried by a 6-0 vote. Mr. Hammack was absent from the meeting.
i
~~~June 15, 2004, Scheduled case of:

9:00 A.M, SEYMOUR SCHNEIDER, VC 2004-SP-047 Appl. under Sect{s). 18-401 of the Zoning
Ordinance to permit construction of addition 20.5 ft. with eave 19.5 ft. from front lot line of a
corner lot. Located at 9325 Walking Horse Ct. on approx. 10,990 sq. ft. of land zoned R-2
(Cluster). Springfield District. Tax Map 88-4 ({5)} 198.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Seymour Schneider, 9325 Walking Horse Court, Springfield,
Virginia, replied that it was.

Deborah Hedrick, Staff Coordinator, made staff's presentation as contained in the staff report. She stated
that the applicant sought approval to permit the construction of a garage addition to be located 20.5 feet with
eave 19.5 feet from the front lot line of a corner lot, and variances of 4.5 feet and 2.5 feet were requested.

z11
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Mr. Schneider presented the variance request as outlined in the statement of justification submitted with the
application. He said he and his wife had lived in the house for 30 years, since its initial construction. He said
the garage would provide them safety and comfort from the elements, as they each were in their 70s.

Chairman DiGiulian called for speakers.

Robert Depuy, 9323 Walking Horse Court, Springfield, Virginia, came forward to speak in opposition to the
application. He opposed the garage as it would be obtrusive, decrease his property value, and obstructed
the view from his house. Mr. Depuy said he liked and respected his neighbors and understood their reason
for wanting the garage, but he and his family could not support the request.

In his rebuttal, Mr. Schneider said he understood Mr. Depuy’s objection, but believed it was more a mindset
rather than there being an actual problem. He disagreed with the contention that anyene's property value
would be decreased. He pointed out his and his wife's very real discomfort last winter while sitting in their
cars waiting for them to warm up. Mr. Schneider responded to Ms. Gibb’'s questions concerning the
driveway's measurements, and to stay within the setback, he explained how the garage’s design and
entranceway would be compromised.

Chairman DiGiulian closed the public hearing.

Mr. Hart moved to defer decision on VC 2004-SP-047 to September 21, 2004, at 9:00 a.m. Mr. Pammel
seconded the motion.

Mr. Hart explained that the Board was deferring decisions on variances until clarity was received regarding
the April 23, 2004 Supreme Court ruling that restricted the Board from granting variances for properties with
an existing house.

Ms. Gibb pointed out that there was neither a guarantee of a rehearing nor a time frame to expect one. She
said the Board had no way of knowing whether or not at any time in the future they would get any news.

Chairman DiGiulian called for the vote. The motion carried by a vote of 6-0. Mr. Hammack was absent from
the meeting.

i
~ ~ ~ June 15, 2004, Scheduled case of:

9:00 A M. GAYLON L. SMITH AND KAREN L. MARSHALL, VC 2004-MV-026 Appl. under Sect(s). 18-
401 of the Zoning Ordinance to permit construction of deck 5.1 ft. from side lot line.
Located at 6006 Grove Dr. on approx. 8,640 sq. ft. of land zoned R-4 and HC. Mt. Vernon
District. Tax Map 83-3 ((14)) (2) 32. (Decision deferred from 5/4/04)

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Brian Lewis, Merrifield Garden Center, 8132 Lee Highway,
Merrifield, Virginia, the applicants’ agent, replied that it was.

Chairman DiGiulian pointed out that the application had been deferred for decision only.

Mr. Ribble referenced Mr, Hart’s and Mr. Pammel's previous statements concerning the Supreme Court
ruling affecting the Board's ability to grant variances. Mr. Ribble moved to defer decision on VC 2004-MV-
026 to September 21, 2004, at 9:00 a.m. Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr.
Hammack was absent from the meeting.

i

~~~ June 15, 2004, Scheduled case of:

9:00 AM, FABIAN RIVELIS, VC 2004-PR-049 Appi. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of addition 14.7 ft. with eave 13.7 ft. from rear lot line. Located at 9314
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Christopher St. on approx. 20,066 sq. ft. of land zoned R-2. Providence District. Tax Map
58-2 {(9)) 61.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Fabian Rivelis, 9314 Christopher Street, Fairfax, Virginia,
replied that it was.

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. She
said the applicant requested a variance to permit construction of a sunroom addition to be located 14.7 feet
with eave 13.7 feet from the rear lot line. Variances of 10.3 feet and 8.3 feet were requested.

Mr. Rivelis presented the variance request as outlined in the statement of justification submitted with the
application. He said the sunroom would provide additional living space for his family of five. Due to the
position of the house on the lot, he said there was no other place to build the sunroom. Mr. Rivelis said his
neighbors had no objection, pointing out that numerous homes had already added sunrcoms.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Ms. Gibb moved to defer decision on VC 2004-PR-049 to September 21, 2004, at 9:00 a.m. Mr. Ribble
seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting.

i
~ ~~ June 15, 2004, Scheduled case of:

9:00 A.M. CONNIE J. REID, VCA 2002-MA-176 Appl. under Sect(s). 18-401 of the Zoning Ordinance
to amend VC 2002-MA-176 to permit fence greater than 4.0 ft. in height to remain in a front
yard. Located at 8214 Robey Ave. on approx. 39,727 sq. ft. of land zoned R-2. Mason
District. Tax Map 59-1 ({11)) 21.

Chairman DiGiulian noted that VCA 2002-MA-176 had been administratively moved to October 19, 2004, at
the applicant’s request.

i
~~ ~ June 15, 2004, Scheduled case of:

9:00 A.M. KEVIN C. & MICHELLE L. HEALY, VC 2004-MA-059 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of roofed deck 32.3 ft. with eave 30.9 ft. from front
iot line and addition 14.9 ft. with eave 13.8 ft. from rear lot line of a corner lot. Located at
3807 Foxwood Nook on approx. 12,396 sq. ft. of land zoned R-2 and HC. Mason District.
Tax Map 60-4 ((12)) 273.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Joseph Market, 2104 Elliott Avenue, McLean, Virginia, the
applicants’ agent, replied that it was.

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a variance to construct a roofed deck, specifically a porch, that required a 2.7-foot
variance with an eave that required a 1.1-foot variance, and to permit construction of a garage requiring a
0.1-foot variance.

Mr. Market said his daughter and son-in-law bought the circa 1950s house for its proximity to their jobs and
they intended to renovate it to accommodate their growing family. He said the design of the proposed
construction was architecturally compatible with the neighborhood and pointed out that the entire
neighborhood was being upgraded. Mr. Market noted that the porch needed only an additional two feet, and
the two-car garage required less than a foot variance. Responding to Mr. Hart's suggestion of repositioning
the garage, Mr. Market explained that it was placed as far forward as possible to preserve the rear yard for
the children’s safe play area. He submitted that the requested variance, being only inches, was minimal. In
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response to Mr. Beard, Mr. Market agreed to consult the architect on repositioning the garage.

Michelle Healy, 3807 Foxwood Nook, Falls Church, Virginia, came forward to speak. She said the house
was inadequate for her growing family, and the porch and garage would afford a nicer place in which to live.

Chairman DiGiulian closed the public hearing.

Stating that for the reasons mentioned previously concerning a Supreme Court case, Mr. Beard moved to
defer decision on VC 2004-MA-059 to September 21, 2004, at 9:00 a.m.

Mr. Ribble seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting.

i
~ ~~ June 15, 2004, Scheduled case of:

9:00 A M. DONG S. SHIM AND JENNIFER K. SHIM, VC 2004-PR-027 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of dwelling 25.0 ft. with eave 23.5 ft. and stoop
21.0 ft. from front lot line and 8.4 ft. with eave 6.9 ft. from side lot line. Located at 2913
Cedarest Rd. on approx. 10,077 sq. ft. of land zoned R-1 and HC. Providence District. Tax
Map 49-3 ((2)) 2A. (Decision deferred from 5/11/04)

Chairman DiGiulian cafled the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Lori Greenlief, 14368 Nandina Court, Centreville, Virginia, the
applicant's agent, replied that it was.

Bill Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. He noted that the
case had been deferred for decision on May 11, 2004. He said the applicant sought permission to construct
a dwelling 25 feet with eave 23.5 feet and with a stoop 21 feet from the front lot line and 8.4 feet with eave
6.9 feet from the side lot line. Mr. Sherman stated that variances of 15 feet, 13.5 feet, and 14 feet from the
front lot line and variances of 11.6 feet and 10.1 feet from the side lot line were requested.

Chairman DiGiulian noted that the case had been deferred for decision only and asked for a motion,

Mr. Pammael pointed out that there was opposition from the Briarwood Citizens Association for the requested
variance. He said he thought more time was necessary to better understand and apply the recent Supreme
Court decision. Mr. Pammel moved to defer decision on VC 2004-PR-027 to September 21, 2004, at 9:00
a.m. Mr. Hart seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the
meeting.

i
~ ~ ~June 15, 2004, Scheduled case of:

9:00 AM. KEVIN E. DRISCOLL, VC 2004-MA-050 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 5.0 ft. with eave 4.5 ft. from side lot line.
Located at 3714 Rose La. on approx. 15,248 sq. ft. of land zoned R-3. Mason District. Tax
Map 60-4 ((4)) (E) 18.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Kevin Driscoll, 3714 Rose Lane, Annandale, Virginia, replied
that it was.

Bill Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. He said the
applicant requested a variance to permit construction of an addition 5.0 feet with eave 4.5 feet from the side
lot line. Variances of 7.0 and 4.5 feet were requested.

Mr. Driscoll presented the variance request as outlined in the statement of justification submitted with the
application. He said he wanted to extend his existing garage into the side yard. He pointed out that his
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property had several constraints being a corner lot that cut into a steep hillside on two sides. Quoting a
section of the Zoning Ordinance, he pointed out that he could develop a carport by right, but he believed the
garage was more aesthetically pleasing and in character with the neighborhood.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hart moved to defer decision on VC 2004-MA-050 to September 21, 2004, at 9:00 a.m. Mr. Ribble
seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting.

i
~ ~ ~ June 15, 2004, Scheduled case of:

9:00 AM. ROBERT AND CYNTHIA MCELRQY, VC 2004-MA-053 Appl. under Sect(s). 18-401 of the
Zoning Crdinance to permit construction of addition 18.6 ft. with eave 17.1 ft. from the rear
lot line, fence greater than 7.0 ft. in height to remain in the side and rear yards and to permit
minimum rear yard coverage greater than 30 percent. Located at 3911 Sandalwood Ct. on
approx. 15,893 sq. ft. of land zoned R-2 (Cluster). Mason District. Tax Map 59-3 ({(18)) 26.

Chairman DiGiulian noted that VC 2004-MA-053 had been administratively moved to September 28, 2004, at
the applicants’ request.

I
~ =~ ~ June 15, 2004, Scheduled case of:

9:00 AM, MARK AND CLAIRE TANENBAUM, VC 2004-PR-029 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of a roofed deck 35.1 ft. with steps 33.8 ft. from
front lot line. Located at 3124 Windsong Dr. on approx. 36,025 sq. ft. of land zoned R-1.
Providence District. Tax Map 47-1 ({13)) 14. (Decision deferred from 5/4/04)

Chairman DiGiulian noted that VC 2004-PR-029 had been withdrawn.
i
~ ~~ June 15, 2004, Scheduled case of:

9:00 AM. RONALD W. STANGE AND EVE I. CUDDIHY, SP 2004-MV-017 Appl. under Sect(s). 8-914
of the Zoning Ordinance to permit a reduction to the minimum yard requirement based on
error in building location to permit accessory structure to remain 1.7 ft. from side ot line.
Located at 1200 Essex Manor Ct. on approx. 23,628 sq. ft. of land zoned R-2. Mount
Vernon District. Tax Map 102-2 ((22)) 10.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Ronald Stange, 1200 Essex Manor Court, Alexandria, Virginia,
replied that it was.

Bill Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. He stated that the
applicant requested a special permit to permit a reduction to the minimum yard requirements based on an
error in building location to permit an accessory structure consisting of a playhouse to remain 1.7 feet from
the side lot line. A variance of 13.3 feet was requested.

Mr. Stange presented the special permit request as outlined in the statement of justification submitted with
the application. He noted that the free-standing play-set was constructed of redwood and had slides and a
swing. He stated that they had paid to move it to their new home and had placed it in the only area that
could accommodate it. He said it was well screened among trees. Mr. Stange admitted it was placed in
error, as they were unaware of the Code. In response to Mr. Beard, he explained that his lot was ali slopes
with the only flat area being the driveway. He said the play-set was accessible by other properties.
Responding to Ms. Gibb, he acknowledged the Rousos’ opposition and said he suggested putting a fence
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~~~ June 15, 2004, RONALD W. STANGE AND EVE |. CUDDIHY, SP 2004-MV-017, continued from Page
715

up, but Mr. Rouso had not been receptive. In response to Mr. Hart, he pointed out the extreme steepness of
the stope and that the play-set would be very difficult to move, but if required to move it in order to keep it, he
would have it moved.

There were no speakers, and Chairman DiGiulian closed the public hearing.
Mr. Ribble moved to approve SP 2004-MV-017 for the reasons stated in the Resolution.

Ms. Gibb pointed out the Fenwick Estates Homeowner’'s Association letter of support of the special permit
application.

i
COUNTY OF FAIRFAX, VIRGINIA
SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

RONALD W, STANGE AND EVE |. CUDDIHY, SP 2004-MV-017 Appl. under Sect(s). 8-914 of the Zoning
Ordinance to permit a reduction to the minimum yard requirement based on error in building location to
permit accessoary structure to remain 1.7 ft. from side lot line. Located at 1200 Essex Manor Ct. on approx.
23,628 sq. ft. of land zoned R-2. Mount Vernon District. Tax Map 102-2 {(22)} 10. Mr. Ribble moved that
the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on
June 15, 2004; and

WHEREAS, the Board has made the following findings of fact:

The applicants are the owners of the land.

The play-structure’s placement was done in good faith, and exceeds ten (10) percent of the
measurement involved.

It meets the other standards.

The neighboring property is quite far away.

The property slopes severely.

It would require some engineering o move the play set to another location.

[N

120N ol

That the applicant has presented testimony indicating compliance with Sect. 8-006, General Standards for
Special Permit Uses, and Sect. 8-914, Provisions for Approval of Reduction to the Minimum Yard
Requirements Based on Error in Building Location, the Board has determined:

A. That the error exceeds ten (10) percent of the measurement involved:;
B. The non-compliance was done in good faith, or through no fault of the property owner, or was the

result of an error in the location of the building subsequent to the issuance of a Building Permit, if
such was required;

C. Such reduction wilt not impair the purpose and intent of this Ordinance;
D. It will not be detrimental to the use and enjoyment of other property in the immediate vicinity,
E. It will not create an unsafe condition with respect to both other property and public streets;

F. To force compliance with the minimum yard requirements would cause unreasonable hardship upon
the owner; and

LJ
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G. The reduction will not result in an increase in density or floor area ratio from that permitted by the
applicable zoning district regulations.

AND, WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

1. That the granting of this special permit will not impair the intent and purpose of the Zoning
Ordinance, nor will it be detrimental to the use and enjoyment of other property in the immediate
vicinity.

2. That the granting of this special permit will not create an unsafe condition with respect to both other
properties and public streets and that to force compliance with setback requirements would cause
unreasonable hardship upon the owner.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED, with the following
development conditions:

1. This special permit is approved for the location of a playhouse, as shown on the plat prepared by
Bryant L. Robinson, dated January 12, 2004, submitted with this application and is not transferable
to other land.

This approval, contingent upon the above-mentioned conditions, shall not relieve the applicant from
compliance with the provisions of any applicable ordinances, regulations or adopted standards.

Mr. Beard seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 23,
2004. This date shall be deemed to be the final approval date of this special permit.

I
~ ~ ~June 15, 2004, Scheduled Appeal case of:

9:30 A.M. ANASTASIOS AND ANNA GRYPEOS, A 2004-LE-005 Appl. under Sect(s). 18-301 of the
Zoning Ordinance. Appeal of a determination that the appellants use and own an accessory
structure which is not located on the same lot as the principal use, in viclation of Zoning
Ordinance provisions. Located at 3138 Clayborne Ave. on approx. 11,750 sq. ft. of land
zoned R-2 and HC. Lee District. Tax Map 92-2 ((18)) (5) 16. (Deferred from 4/27/04at appl.
req.) (Decision deferred from 6/8/04)

Chairman DiGiulian announced that the appeal was deferred for decision from the previous week for receipt
of additional information from the County and from the applicants’ representative, Grayson Hanes.

Margaret Stehman, Assistant to the Zoning Administrator for Appeals, Zoning Administration Division, stated
that the appeal was of a determination that an accessory use, a carport, was not located on the same lot as
the principal use, a residential dwelling, but the Board had determined the carport was a nonconforming use
and allowed it to remain at its current location. She stated that it was staff's position that the second appeal
under consideration today, A 2004-LE-005, remained a violation given that the lots were separated from an
original subdivision in 1995. Ms. Stehman stated that since 1995 when the current Ordinance was in effect,
the carport was not located on the same lot as the principal structure and had been used only by the people
who resided in the principal structure.

Grayson P. Hanes, Reed Smith LLP, 3110 Fairview Park Drive, Suite 1400, Falls Church, Virginia, the
appellants’ agent, said he disagreed with staff's position regarding the 1995 Ordinance, as his determination
was that the structure pre-existed the County's first Zoning Ordinance in 1941. Mr. Hanes maintained that if
it was a legal nonconforming use as to subsequent Zoning Ordinances, it was a nonconforming use as to all
provisions of the Zoning Ordinance. Mr. Hanes submitted the theory that the carport was an accessory
structure located on an adjoining lot from that of the home of the landowners. He said that under the
assumption that the Zoning Ordinance applied, it was a zoning viclation, but he believed it did not apply
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~~~June 15, 2004, ANASTASIOS AND ANNA GRYPEQOS, A 2004-LE-005, continued from Page 717

since the accessory use was a legal nonconforming use.

Mr. Hanes responded to questions from Ms. Gibb regarding applicabiiity of a Subdivision Ordinance as
opposed to a Zoning Ordinance. Ms. Gibb commented that she had trouble with the position that a
nonconforming use continued even after a portion of the property changed ownership.

Mr. Pammel pointed out that the requested information staff provided indicated the carport was assessed to
Lots 18 and 19, which he interpreted as the County viewed it as one entity.

Mr. Hanes responded to Mr. Hart's questions concerning the structure's location being legal, the fact that it
predated 1941, the owner's 1995 conveyance, retaining of the parking easement, and the creation of a
separate lot with the carport no longer on the lot that the owner retained. Mr. Hanes maintained that a
nonconforming use was not affected by the Zoning Ordinance’s accessory use provision.

In closing comments, Ms. Stehman said staff's position was that the parties changed when the property was
separated in 1995, and that changed the status of the property with the carport being on a separate lot. She
said staff viewed the property as a consolidated lot with the four lots together, and she pointed out that there
were building permits on file evidencing portions of the house that encroached on the lot line and had since
been removed because the property was divided.

In his rebuttal, Mr. Hanes maintained that staff was trying to apply a Zoning Ordinance that could not apply.
Chairman DiGiulian called for speakers.

Mrs. Valdez, came forward to speak. She identified herseif as a real estate agent and one of the owners of
3138 Clayborne Avenue. She said her document research evidenced that the structure existed for a very
long time and contended that some of the information presented was incorrect. In response to Mr. Beard,
she said she spoke with Ms. Stehman about being present at the hearing, but she had not received any staff
documents.

Chairman DiGiulian closed the public hearing.

Mr. Beard moved to reverse the determination of the Zoning Administrator. He said he initially voted against
the use as nonconforming, but following today’s presentation, he had accepted Mr. Hanes' argument.

Ms. Gibb seconded the motion, She commented that she agreed with the appeliants’ position that this was a
Zoning Ordinance matter. She noted that if the Board determined the structure was nonconforming, that it
was built prior to 1941, whatever happened subsequent to 1941 with respect to the Zoning Ordinance did not
apply, that ownership of the lot on which the carport was built was not a factor. Ms. Gibb stated that she
would support the motion.

Mr. Ribble concurred with the comments of Mr. Beard and Ms. Gibb and said he would support the motion.

Because he believed the County was treating the property as a single entity, Mr. Pammel said he also would
support the motion.

Chairman DiGiulian called for the vote. The motion to averturn the Zoning Administrator carried by a vote of
5-1. Mr. Hart voted against the motion. Mr. Hammack was absent from the meeting.

i
~~~June 15, 2004, After Agenda ltem:

Request for Additional Time
Murray and Virginia Seltzer, VC 00-B-107

Mr. Ribble moved to approve 19 months of Additional Time. Mr. Pammel seconded the motion, which
carried by a vote of 6-0. Mr. Hammack was not present for the vote. The new expiration date was April 18,
2005.

i




~ ~ ~June 15, 2004, After Agenda Item:

Request for Additional Time
St. Mary of Sorrows Catholic Church, SPA 77-A-041-3

Mr. Pammel moved to approve 18 months of Additional Time. Mr. Ribble seconded the motion, which
carried by a vote of 6-0. Mr. Hammack was absent from the meeting. The new expiration date was
December 18, 2005.

i
~~~ June 15, 2004, After Agenda item:

Request for Additional Time
Golf Park, Inc., and Hunter Mill East, LLC, SPA 91-C-070-4

Pointing out that the clubhouse was the only project not yet complete, Mr. Pammel moved to approve 30
months of Additional Time.

With regard to approving additional time, Mr. Hart said he interpreted the applicants’ letter as the applicant
taking issue with whether he was required to do anything further to implement his special permit amendment.
Mr. Hart said the resolution of the applicants’ issue could be reached within a matter of days, and a 30-month
extension only delayed the determination of what, if anything, needed to be done. Mr. Hart said the applicant
had made it clear that he believed he needed to do nothing else, and Mr. Hart saw no nexus between 30
months to build the clubhouse and what the request was about.

Mr. Pammei noted that the applicant had met all the required standards and a non-residential use permit
would be issued shortly. He said that 30 months might be too long to complete a clubhouse, but that was the
applicants’ request.

In response to a question by Mr. Hart, Susan Langdon, Chief, Special Permit and Variance Branch,
confirmed that a non-residential use permit would be issued shortly, and the time extension was for things
existing on the site. She said construction had not started on the clubhouse, and staff supported the
applicants’ request for the additional time, recognizing that vested his right to construct the clubhouse or to
start within the next 30 months.

Mr. Ribble seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting.
The new expiration date was October 24, 2006.

H
~ =~ June 15, 2004, After Agenda Item:

Request for Intent to Defer
Antioch Baptist Church, SPA 90-S-057-2

Mr. Pammel moved to approve the request for an intent to defer SPA 90-8-057-2 to July 13, 2004. Mr. Hart
seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting

i
~ ~ ~June 15, 2004, After Agenda Item:

Dismissal/Reschedule Request
Marec Corp., VC 2004-0182 and A 2004-DR-002

Susan Langdon, Chief, Special Permit and Variance Branch, explained that the variance number was a
temporary number because the application had not yet been offically accepted.

Margaret Stehman, Assistant to the Zoning Administrator for Appeals, Zoning Administration Divsion,
clarified that the packet distributed that morning was an application for the special permit, and the applicant
had indicated his plat would be submitted within the next few days.
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~ =~ ~June 15, 2004, AFTER AGENDA ITEMS, continued from Page 719

Responding to Mr. Hart's question, Ms. Langdon said staff was simply passing on to the Board the Gibsons’
request to dismiss or defer the Marec application. She explained that the appeal would be deferred upon
acceptance of the applicant’s variance application as the variance was to address the issues.

Frederick R. Taylor, Esquire, Bean, Kinney & Korman, 2000 North 14™ Street, Suite 100, Arlington, Virginia,
representing the Marec Corporation, gave a brief history of the property noting that there were three issues:
1) the steel fence; 2) lights on top of the stone wall; and, 3) the stone walil being higher than seven feet.in
places. He pointed out that issues 1 and 2 had been resolved, and he was in the process of doing a
boundary line adjustment or a subdivision to make the lot two acres. He noted that to address the gatehouse
issue, as requested by Virginia Ruffner, Applications Acceptance Branch, a special permit plat and a
variance plat had been submitted.

Joseph Gibson, 966 Towlson Road, MclLean, Virginia, came forward to speak. He had submitted a letter
dated May 25, 2004, requesting the Board dismiss and bar the variance application by Marec Corporation,
He stated that he and his neighbors continued to be concerned about the proposed configuration that was
not consistent with their R-E zoning area. Mr. Gibson said he believed the applicant was “foot-dragging” with
providing staff the required documents. He stated that the appeal was scheduled for July, and he opposed
granting a deferral as the issues should be addressed and the matter resolved expeditiously. Mr. Gibson
requested the Board schedule the appeal for early July.

Discussions ensued between Ms. Gibb, Ms. Stehman, Mr. Taylor, and Ms. Langdon concerning the iot's
size, accessory structure height restrictions for parcels less than two acres as opposed to parcels over two
acres, the wall height, the lighting fixtures, issues resolved by a variance, required advertising, and
justification for the requested deferral.

Mr. Pammel moved to schedule A 2004-DR-002 on August 10, 2004, at 9:30 a.m. Ms. Gibb seconded the
maotion.

Mr. Taylor said he opposed an August date hecause several principal people, the architect and engineers,
were unavailable. He requested a date in September to allow time to resolve issues.

Mr. Hart pointed out that the Board did not have the procedural authority to dismiss or bar someone from
filing an application and suggested the Board deny the request to defer or dismiss the variance and then
address the issue of the appeal.

Chairman DiGiulian called for the vote. The motion failed for the lack of four votes.

Mr. Hart moved that the Board not dismiss the application that had not yet been accepted and not bar the
applicant from filing an application.

Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr. Hammack was absent from the meeting.
i
~~ ~ June 15, 2004, After Agenda Iltem:

Approval of June 8, 2004 Resolutions

Mr. Pammel moved to approve the June 8, 2004 Resolutions. Mr. Beard seconded the motion, which carried
by a vote of 6-0. Mr. Hammack was absent from the meeting.

i
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~ ~ ~ June 15, 2004, continued from Page 720

As there was no other business to come before the Board, the meeting was adjourned at 10:50 a.m.
Minutes by: Paula A. McFarland

Approved on: September 20, 2005

TA. Ik

Kathleen A. Knoth, Clerk

John F. Ribble I, Vice Chairman, for
Board of Zoning Appeals

John DiGiulian, Chairman
Board of Zoning Appeals
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The regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, June 22, 2004. The following Board Members were present:
Chairman John DiGiulian; V. Max Beard; Nancy Gibb; James Hart; James Pammel; and Paul
Hammack. John Ribble was absent from the meeting.

Chairman DiGiulian called the meeting to order at 9:07 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board.

Chairman DiGiulian noted that the majority of the cases on the agenda were variances and advised that
there was a Virginia Supreme Court decision that included the Cochran case that severely limited the
Board’s ability to grant variances. He said the Board had requested through counsel that the Court
reconsider a portion of that decision; however, the Board was informed on Friday, June 18, 2004, that the
Court had refused to do so. He said the cases would be heard; however, a decision would be deferred until
10:30 this morning, after the Board met with counsel.

Chairman DiGiulian called for the first scheduled case.
~ ~~ June 22, 2004, Scheduled case of;

0:.00 AM. JERRY L. WINCHESTER, VC 2004-MV-055 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of dwelling 11.3 ft. with eave 10.3 ft. from both side lot lines
and stoop 6.0 ft. with stairs 3.0 ft. from one side lot line and stoop with stairs 6.0 ft. from
other side lot line. Located at 6430 Fourteenth St. on approx. 7,000 sq. ft. of land zoned R-
3. Mt. Vernon District. Tax Map 93-2 ((8)) (10) 31 and 32.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals {BZA) was complete and accurate. Rick Winchester, son of the applicant, stated that he would be
speaking on his behalf and reaffirmed the affidavit.

Cathy Belgin, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a variance to permit the construction of a replacement dwelling 11.3 feet with eave 10.3
feet from both side lot lines, a stoop 6.0 feet with stairs 3.0 feet from the southern side lot line, and a stoop
with stairs 6.0 feet from the northern side lot line. A minimum side yard of 12 feet is required; however,
stoops and stairs are permitted to extend 5.0 feet into the side rear yard, but be located no closer than 5.0
feet to the lot line; therefore, variances of 0.7 foot, 0.7 foot, 1.0 foot, 4.0 feet, and 1.0 foot, respectively, were
requested. Ms. Belgin advised that as noted in the staff report the applicant had proposed a smaller dwelling
than was on the property previously, with a reduction in the distance from the closest adjacent neighbor to
the north. A special exception to permit the construction of the home in a floodplain was approved by the
Board of Supervisors on June 21, 2004.

Mr. Pammel asked if there was a habitable dwelling on the property at this time. Ms. Belgin said that to her
knowledge the home was not habitable and the applicant had not been residing in the dwelling since the
damage from the hurricane had occurred. She suggested that the applicant address the question.

Mr. Winchester stated that it had not been condemned; however, the Fire Marshall had deemed it
inhabitable.

Mr. Hart asked Ms. Belgin if the construction could be done by right if the stairs were reconfigured, the walls
were pulled in 7/10 of a foot, and the stoops were reconfigured. Ms. Belgin responded that the proposed
house was a modular home that would fit the current footprint, to include the stoops. She stated that if the
dwelling was located 12 feet from each lot line a variance would not be required.

Mr. Hammack asked if the applicant could reconstruct what was on the property by right. Ms. Belgin said the
applicant could repair the house by right, but she did not know the extent of reconstruction that would be
required. She explained that the existing home on the property would require a variance if it was demolished
and reconstructed in the same footprint. Mr. Hammack indicated that as he understood the Court’s
decision, that was not one of the criteria the Board was supposed to consider.

Mr. Winchester presented the variance request as outlined in the statement of justification submitted with the
application. He said a hurricane had destroyed the house and the cost to repair it was prohibitive. He said
his parents had builders look at the damage and their recommendations were to tear the house down and
rebuild. He said the setbacks had been changed years after his parents had purchased the home and the
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~~~ June 22, 2004, JERRY L. WINCHESTER, VC 2004-MV-055, continued from Page 723

issue today was that they were requesting 9 inches of setback on each side. He asked the Board to approve
the variance.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to defer decision on VC 2004-MV-055, associated with application SE 2004-MV-010,
until later in the meeting. Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribble was
absent from the meeting.

Ms. Gibb noted that this was the kind of case that the Board routinely would have granted a variance for and
it was the type of case that they considered to be within the purview for granting variances. However, she
said the Board was hampered by the Court’s decision and that as the Board understood it, if a house could
be built on the lot without a variance, then the Board could not grant one. Ms. Gibb said the Board routinely
granted variances of this type before the Court’s decision and they had been sued. She indicated that the
Board of Supervisors was one of the entities that had joined in the suit to sue the Board of Zoning Appeals.
She said she would like to be able to grant the variance but could not make that decision until after the Board
had spoken to counsel.

Mr. Hart stated that this was the type of case where historically the Board would have granted a variance,
however, they had to abide by the Court’s decision. He said the decision implied that with respect to the
Zoning Ordinance, one size fits all, but that was not the case. He acknowledged that there were unusual
situations that warranted a variance and a case by case approach was sometimes a more equitable way to
administer the Ordinance. Mr. Hart said that no matter what the BZA did, there may be a legislative way out
of the situation that would allow approval of an application that required minor adjustments and not
necessarily a variance. He stated that it was his opinion that this case, as well as others, would pose difficult
situations for property owners if there was no relief found or no way out.

i
~ ~ =~ June 22, 2004, Scheduled case of:

9:00 AM. JOSEPH FRANCO AND SARA FRANCO, VC 2004-MA-052 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 31.3 ft. with eave 30.6 ft. from front
lot line and 10.0 ft. with eave 9.6 ft. from side lot line. Located at 6201 Beachway Dr. on
approx. 15,034 sq. ft. of land zoned R-2. Mason District. Tax Map 61-1 ((11)) 936.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Joseph Franco, 6201 Beachway Drive, Falls Church, Virginia,
replied that it was.

William Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance to permit construction of an addition 31.3 feet with eave 30.6 feet from the front lot line
and 10 feet with eave 9.6 feet from the side lot line. A minimum front yard of 35 feet and minimum side yard
of 15 feet are required; however, eaves are permitted to extend 3.0 feet into the minimum front and side
yards; therefore, variances of 3.7 feet, 1.4 feet, 5.0 feet, and 2.4 feet, respectively, were requested.

Mr. Franco presented the variance request as outlined in the statement of justification submitted with the
application. He said the addition was requested because his family was growing and they needed more
living space. He stated that he wanted to add a playroom, office, bathroom and pantry on the first level. Mr.
Franco stated that the design was compatible with other homes in the neighborhood and requested approval
by the Board.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Pammel moved to defer decision on VC 2004-MA-052 until later in the meeting. Mr. Hart seconded the
motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

i




~ ~ ~ June 22, 2004, Scheduled case of:

9:00 AM. PETER M. LONGDEN, VC 2004-BR-057 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 2.7 ft. from side lot line. Located at 9000
Littleton St. on approx. 25,797 sq. ft. of land zoned R-1. Braddock District. Tax Map 58-4
((8)) Y. {Concurrent with SP 2004-BR-019).

9:.00 AM. PETER M. LONGDEN, SP 2004-BR-019 Appl. under Sect(s). 8-914 of the Zoning Ordinance
to permit a reduction to minimum yard requirements based on error in building location to
permit an accessory storage structure to remain 4.8 ft. from rear lot line and 18.6 fi. from
side lot line. Located at @000 Littleton St. on approx. 25,797 sq. ft. of land zoned R-1.
Braddock District. Tax Map 58-4 ({8)) Y. (Concurrent with VC 2004-BR-057).

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Peter Longden, 9000 Littleton Street, Fairfax, Virginia, replied
that it was.

William Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance to permit construction of an addition 2.7 feet from the side lot line. A minimum side
yard of 20 feet is required; therefore, a variance of 17.3 feet was requested. The applicant requested a
special permit to permit a reduction to the minimum yard requirements based on error in building location to
permit a shed, as accessory storage structure, 11.1 feet in height, to remain 4.8 feet from rear lot line and
18.6 feet from side lot line. A minimum rear yard equal to the height of the shed and minimum side yard of
20 feet are required; therefore, reductions of 8.3 feet and 1.4 feet, respectively, were requested.

Mr. Longden presented the variance and special permit requests as outlined in the statement of justification
submitted with the applications. He said that the staff report did not mention that the addition was intended
to be a garage and therefore the configuration and the close proximity to the side lot line. He stated that he
had no choice because of limited space. Insofar as the shed was concerned, he said it had been placed
there without knowledge of the County’s requirements; however, it had been placed with a great deal of
attention to the many old trees surrounding it.

There were no speakers, and Chairman DiGiulian closed the public hearing.
Mr. Hart moved to approve SP 2004-BR-019 for the reasons stated in the Resolution.
i
COUNTY OF FAIRFAX, VIRGINIA
SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

PETER M. LONGDEN, SP 2004-BR-019 Appl. under Sect(s). 8-914 of the Zoning Ordinance to permit a
reduction to minimum yard requirements based on error in building location to permit an accessory storage
structure to remain 4.8 ft. from rear lot line and 18.6 ft. from side lot line. Located at 9000 Littleton St. on
approx. 25,797 sq. ft. of land zoned R-1. Braddock District. Tax Map 58-4 ((8)) Y. (Concurrent with VC
2004-BR-057). Mr. Hart moved that the Board of Zoning Appeals adopt the following resclution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.

2. The applicant has presented testimony indicating compliance with Section 8-006, General Standards
for Special Permit Uses, and Section 8-914, Provisions for Approval of Reduction to the Minimum
Yard Requirements Based on Error in Building Location.

3. Based on the record before the Board, the shed will have no negative impact on anyone.

4, The shed has been located in its current position for a while.
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~~=~June 22, 2004, PETER M. LONGDEN, VC 2004-BR-057 and SP 2004-BR-019, continued from Page
725

5. There were no speakers in opposition.
6. The applicant has presented evidence showing compliance with the standards.

That the applicant has presented testimony indicating compliance with Sect. 8-006, General Standards for
Special Permit Uses, and Sect. 8-914, Provisions for Approval of Reduction to the Minimum Yard
Requirements Based on Error in Building Location, the Board has determined:

A. That the error exceeds ten (10) percent of the measurement involved;

B. The non-compliance was done in good faith, or through no fault of the property owner, or was the
result of an error in the location of the building subsequent to the issuance of a Building Permit, if
such was required;

C. Such reduction will not impair the purpose and intent of this Ordinance;

D. It will not be detrimental to the use and enjoyment of other property in the immediate vicinity;

E. It will not create an unsafe condition with respect to both other property and public streets;

F. To force compliance with the minimum yard requirements would cause unreasonable hardship upon
the owner; and

G. The reduction will not result in an increase in density or floor area ratio from that permitted by the
applicable zoning district regulations.

AND, WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

1. That the granting of this special permit will not impair the intent and purpose of the Zoning
Ordinance, nor will it be detrimental to the use and enjoyment of other property in the immediate
vicinity.

2. That the granting of this special permit will not create an unsafe condition with respect to both other
properties and public streets and that to force compliance with setback requirements would cause
unreasonable hardship upon the owner.

NOW, THEREFCRE, BE IT RESOLVED that the subject application is APPROVED, with the following
development conditions:

1. This Special Permit is approved for the location of a shed as shown on the plat prepared by Bryant L.
Robinson, dated July 8, 2003, revised through January 9, 2004, submitted with this application and is
not transferable to other land.

This approval, contingent upon the above-mentioned conditions, shall not relieve the applicant from
compliance with the provisions of any applicable ordinances, regulations or adopted standards.

Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004. This date shall be deemed to be the final approval date of this special permit.

i

Mr. Hart moved to defer decision on VC 2004-BR-057 until later in the meeting. Ms. Gibb seconded the
motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.
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~ ~ ~ June 22, 2004, Scheduled case of:

9:00 A M. BRADLEY W. AND NANCY L. JOHNSON, VC 2004-DR-060 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 22.9 ft. with eave 20.8 ft. from rear
lot line. Located at 2122 Natahoa Ct. on approx. 10,111 sq. ft. of land zoned R-4.
Dranesville District. Tax Map 41-1 ((25)) 13.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals {(BZA) was complete and accurate. Bradley Johnson, 2122 Natahoa Court, Falls Church, Virginia,
replied that it was.

William Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance to permit construction of an addition 22.9 feet with eave 20.8 feet from rear lot line. A
minimum rear yard of 25 feet is required; however, eaves are permitted to extend 3.0 feet into the minimum
rear yard; therefore, variances of 2.1 feet and 1.2 feet, respectively, were requested.

Mr. Johnson presented the variance request as outlined in the statement of justification submitted with the
application. He said he wanted to add a dining room off the kitchen which would replace a concrete stoop
they had to tear down because it had separated from the house. He said the proposed addition would not
intrude on the 10-foot side setback. He indicated that it would not be practical to build the dining room off
the back of the house because the house was built into the side of a hill and the proposed first floor dining
area would be located three stories off the ground.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Ms. Gibb moved to defer decision on VC 2004-DR-060 until later in the meeting. Mr. Hammack seconded
the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

i
~ ~ ~ June 22, 2004, Scheduled case of:

9:00 AM. LAURENCE L. ELFES, VC 2004-PR-025 Appl. under Sect(s}). 18-401 of the Zoning
Ordinance to permit fence greater than 4.0 ft. in height in front yard of a corner lot. Located
at 9762 Oleander Ave. on approx. 12,105 sq. ft. of land zoned R-3. Providence District. Tax
Map 48-1 {(16)) 8. (Decision deferred from 5/11/04)

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Laurence Elfes, 9762 Oleander Avenue, Vienna, Virginia,
replied that it was.

Mr. Beard moved to defer decision on VC 2004-PR-025 until later in the meeting. Mr. Pammel seconded the
motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

i
~~~ June 22, 2004, Scheduled case of:

9:00 AM. MYRNA Z. KROH, VC 2004-PR-035 Appl. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of an accessory structure 5.0 ft. with eave 3 ft. 6 in. from side lot line.
Located at 9110 Arlington Blvd. on approx. 21,780 sq. ft. of land zened R-1. Providence
District. Tax Map 48-4 ({4)) 6. (Decision deferred from 5/11/04)

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Myrna Kroh, 9110 Arlington Boulevard, Alexandria, Virginia,
replied that it was.

Mr. Hammack moved to defer decision on VC 2004-PR-035 until later in the meeting. Mr. Pammel seconded
the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

i
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~ ~~ June 22, 2004, Scheduled case of:

8:00 A.M. VINCENT D. GIBSON, VC 2004-SU-056 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 11.0 ft. with eave 10.0 ft. from rear lot line and
deck 8.4 ft. from rear lot line. Located at 15153 Stratton Major Ct. on approx. 13,622 sq. ft.
of land zoned R-C and WS. Sully District. Tax Map 53-4 {(8)) 186.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Vincent Gibson, 15153 Stratton Major Court, Centreville,
Virginia, replied that it was

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a variance to permit construction of a screened porch addition to be located 11.0 feet
with eave 10.0 feet from the rear lot line and a deck to be located 8.4 from the rear lot line. A minimum rear
yard of 25 feet is required; however, eaves are permitted to extend 3.0 feet and decks are permitted to
extend 12 feet into the minimum rear yard; therefore, variances of 14 feet, 12 feet, and 4.6 feet, respectively,
were requested.

Mr. Hart indicated that he lived in the applicant's neighborhood and that many of his neighbors had made
maodifications on their homes. He said they were all grandfathered R-C lots and the size predated the
downzoning. He said he and many of his neighbors had to get special permits to construct any additions.
He asked staff if there was a technical reason why the applicant couldn’t apply for a special permit to do the
work.

Ms. Stanfield stated that in this situation the previous zoning, before the downzoning and the current Zoning
District for an R-2 Cluster and an R-C, both had minimum rear yards of 25 feet, so it would not meet the
previous Ordinance and it did not meet this one either.

Mr. Gibson presented the variance request as outlined in the statement of justification submitted with the
application. He said he was aware of the Cochran case and submitted that the threshold issue had been
met in that a Zoning Ordinance, while broadly acceptable on its face, would interfere with and viclate all
beneficial uses of his property. He noted that his subdivision had been built with two types of houses and
everyone had the same square footage. He said his lot, unlike his neighbors’, was irregularly shaped
because it had to contribute to a 180 degree turn. He said the developer had built a pipestem to squeeze
five more houses in, rather than build a full size court that would require a 30-foot wide road. Mr. Gibson
said his structure was the same as his neighbors’ and was exactly at the minimum yard distances. He noted
that any impact on his neighbors would be controlled by the Architectural Review Board.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Pammel moved to defer decision on VC 2004-5U-056 until later in the meeting. Ms. Gibb seconded the
motion.

Mr. Pammel said this application brought to point the liability of the pipestem cluster provisions. He said that
with few exceptions he could not remember when the Board hadn't encountered a rear yard variance for a
deck or other additions, when a pipestem lot was designed with no back yard. He stated that it was the
nature of pipestem lots because a developer would squeeze the maximum amount of density out of the land
that would leave a parcel of land that met the lot size requirements but didn’t give anyone the yards that
would normally be associated with most regularly sized lots. Mr. Pammel said he suspected that developers
were using the common open space as the back yard provisions, assuming that any variance requested
would be granted because the property abutted a common open space and therefore there was no impact.
He said he was firmly convinced that the viability of the pipestem cluster lot options that were being used
now no longer existed. He said it was his thought that any future pipestem cluster concept would not provide
the rear yards that were needed by the Code to people like Mr. Gibson so they could do what they wanted to
do with their lots in the future. He suggested that this was a matter that needed to be looked at in a very
urgent fashion by the Planning Commission and the Board of Supervisors to make whatever adjustments
that may be necessary so that the Board of Zoning Appeals and the County would not be confronted with
applications such as this in the future. He said this application did not meet the requirements of the Cochran
case because there were designer problems that were created by what the County approved in the
subdivision process. He said it would never meet the Cochran standard.

The motion carried by a vote of 6-0. Mr. Ribble was absent from the meeting.




~ ~ ~ June 22, 2004, VINCENT D. GIBSON, VC 2004-5U-056, continued from Page 728

Mr. Hammack moved that the County, in locking at the Zoning Ordinance standards, look at a minimum ratio
provision of lot width to lot depth that was not currently in existence.

The motion failed for lack of a second.
I
~ ~ ~ June 22, 2004, Scheduled case of:

9:00 AM. JAMES V. PATTAN, VCA 2002-PR-061-02 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to amend VC 2002-PR-061 to permt construction of accessory structure in the
minimum required front yard of a lot containing 36,000 sq. ft. or less. Located at 2354
Central Ave. on approx. 9,050 sq. ft. of land zoned R-1. Providence District. Tax Map 039-3
(1)} (A) 44.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. James Pattan, 2354 Central Avenue, Vienna, Virginia, replied
that it was.

Mavis Stanfield, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance amendment to permit construction of an accessory structure, specifically a garage, in
the minimum required front yard. Per Section 10-104 of the Zoning Ordinance, no accessory structure may
be constructed in any minimum required front yard on any lot. The minimum required front yard of a lot

zoned R-1 is 40 feet. The garage was proposed to be located 20 feet from the lot’s Central Avenue lot line.

Mr. Pattan presented the variance amendment request as outlined in the statement of justification submitted
with the application. He said his case was one of hardship because he had a corner lot bordered by a state
maintained road and a private road. He said his issue was the lack of parking on his lot since he had only
two spaces and no garage. He noted that his neighbor Mansour Mahbanoozadeh, owner of the property
across Central Avenue, rented the house to the ltalian Embassy and because of all the parties they had,
their guests parked on Central Avenue as well as ldyiwood Road. Therefore, when he had guests, they had
to park in the culverts on Central or Idylwood, which posed a potential falling hazard. Mr. Patton stated that
he worked for the Department of Homeland Security and was subject to being called into the office at all
hours of the night and that was one of the hardships he had referred to. He said he was aware of the letter
Mr. Mahbanocozadeh had written and noted that he had accepted the initial structure which was for a 3-car
garage. Mr. Pattan stated that he had reduced the size of the garage and increased the setback 20 feet from
Central Avenue which was even with the house setback. He said the only variance he was requesting was
10 feet to the side yard line and asked for a favorable decision by the Board.

In response to Mr. Hammack's question, Susan Langdon, Chief, Special Permit and Variance Branch, said
Mr. Patton could not build a garage by right and could not attach it to the existing house without a variance.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hart moved to defer decision on VCA 2002-PR-061-02 until later in the meeting. Mr. Hammack
seconded the motion.

Mr. Hammack noted that this was a classic case where the Board had an R-1 Zoning District and a lot that
was 9,050 square feet, which was a completely substandard lot. He said that in reading the decision on the
Cochran case there was no analysis of how to apply their one rule fits all. He said this Board heard many
cases every week where the lots had been rezoned since they were originally constructed, and now the
people had a substandard lot with very strict setback lines, which precluded doing many things on the
property. He said he was sympathetic to Mr. Pattan’s problem but he was not sure that his application would
be permitted under the Cochran decision. Mr. Hammack said that once the Board made a decision, if Mr.
Pattan felt that he had been aggrieved, he could appeal the decision or talk to one of his elected
representatives and explain how he felt about the Cochran decision.

The motion carried by a vote of 6-0. Mr. Ribble was absent from the meeting.
"
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~ ~~ June 22, 2004, Scheduled case of:
9:00 AM. BRAD CZIKA, VC 2004-BR-063, concurrent with SP 2004-BR-020

Chairman DiGiulian noted that VC 2004-BR-063 and SP 2004-BR-020 had been administratively moved to
June 29, 2004, at 9:00 a.m., at the applicant’s request.

i
~~~ June 22, 2004, Scheduled case of:
9:00 A.M. LINCOLNIA EDUCATION FOUNDATION, INC., VC 2004-MA-061

Chairman DiGiulian noted that VC 2004-MA-061 had been administratively moved to June 29, 2004, at 9:00
a.m., at the applicant's request.

i
~~~June 22, 2004, Scheduled case of:

9:00 A.M. TRUSTEES OF BEACON HILL MISSIONARY BAPTIST CHURCH, VC 2004-HM-045 Appl.
under Sect(s). 18-401 of the Zoning Ordinance to permit construction of a new church 32.0
ft. from front lot line. Located at 2472 Centreville Road on approx. 1.44 ac. of land zoned R-
1 and PDH-12. Hunter Mill District. Tax Map 16-3 ((1)) 7 and 32B pt.
{Concurrent with SP 2004-HM-013). (Admin. moved from 6/1/04 at appl. req.)

9:00 AM. TRUSTEES OF BEACON HILL MISSIONARY BAPTIST CHURCH, SP 2004-HM-013 Appl.
under Sect(s). 3-103 and 6-105 of the Zoning Ordinance to permit a church with a child care
center. Located at 2472 Centreville Rd. on approx. 1.44 ac. of land zoned R-1 and PDH-12,
Hunter Mill District. Tax Map 16-3 ((1)) 7 and 32B pt. {Concurrent with VC 2004-HM-045).
{Admin. moved from 6/1/04 at appl. req.)

Chairman DiGiulian noted that VC 2004-HM-045 and SP 2004-HM-013 had been administratively moved to
July 6, 2004, at 9:00 a.m., at the applicant’s request.

I
~ ~ ~ June 22, 2004, Scheduled case of:

9:.00 AM. ANTIOCH BAPTIST CHURCH, SPA 90-5-057-2 Appl. under Sect(s). 3-103 and 3-C03 of
the Zoning Ordinance to amend SP 90-S-057 previously approved for a church to permit an
increase in seats and land area, building additions and site modifications. Located at 6531
and 6525 Little Ox Rd., 10915 OIlm Dr., 6400 Stoney Rd. and 6340 Sydney Rd. on approx.
18.7 ac. of land zoned R-1, R-C and WS. Springfield District. Tax Map 77-3 {(3)) 27, 34 and
87-1((1)) 2, 2A, 5 and 6. (Admin. moved from 2/10/04 and 5/4/04 at appl. req.)

Chairman DiGiulian noted that the Board had previously approved an intent to defer SPA 90-58-057-2 to July
13, 2004.

Ms. Gibb moved to defer SPA 90-5-057-2 to July 13, 2004, at 9:00 a.m. Mr. Hart seconded the motion,
which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

i
~~~June 22, 2004, Scheduled case of:

9:30 AM. GERALD E. AND SUSAN J. SIKORSKI, A 2003-SP-055 Appl. under Sect(s). 18-301 of the
Zoning Ordinance. Appeal of determination that the appellants have erected a free-
standing accessory structure which exceeds seven feet in height located in the minimum
required side yard in violation of Zoning Ordinance provisions. Located at 8255 Crestridge
Rd. on approx. 5.0 ac. of land zoned R-C and WS. Springfield District. Tax Map 95-4 {(8))
(2) 2A. (Admin. moved from 3/16/04, 4/27/04, and 5/11/04 at appl. req.)




~ ~ ~ June 22, 2004, GERALD E. AND SUSAN J. SIKORSKI, A 2003-SP-055, continued from Page 730

Chairman DiGiulian noted that A 2003-SP-055 had been administratively moved to October 5, 2004, at 9:30
a.m., at the applicants’ request.

I/}
~~~ June 22, 2004, After Agenda Item:
Approval of May 11, 2004 Minutes

Mr. Pammel moved to approve the Minutes. Ms. Gibb seconded the motion, which carried by a vote of 6-0.
Mr. Ribble was absent from the meeting.

i

~ =~ ~ June 22, 2004, After Agenda item:

Request for Additional Time
Murray and Virginia Seltzer, VC 00-B-107

Mr. Pammel moved to approve 12 months of additional time. Mr. Beard seconded the motion, which carried
by a vote of 6-0. Mr. Ribble was absent from the meeting. The new expiration date was April 18, 2005,

)
~ -~ June 22, 2004, After Agenda ltem:

Request for Reconsideration
from Nicacio Valdez regarding
Anastasios and Anna Grypeos, A 2004-LE-005

Mr. Pammel stated that Mr. Valdez' submission had raised some questions. He said the applicant had
submitted additional infermation which the Board was not privy to at the time of the hearing and he had
basically said there was no question in his mind that the pad had been poured in 1999 and was an integral
part of the carport at that ime. Mr. Pammel stated that Mr. Valdez had submitted photographs to that effect.
He noted that the structure had been weathered within the past five years. He said he wanted to hear more
testimony on this case, to include a deeding test that would have to be performed by the appellants, similar
to those shown in previous applications submitied to the Board, where grandfathering had been the issue.
He said he wanted to prove once and for all that the pad was either in existence prior to the Zoning
Ordinance or that there was nothing that had occcurred in recent times with respect to the pad.

Ms. Gibb asked if it would be alright if anything had been built before 1941 and subsequently replaced with
something newer. Mr. Pammel stated that it would not be alright because it would require a building permit
anytime after 1941 if a structure was placed in the front yard or if a structure was replaced because the
Ordinance specifically precluded accessory structures from front yards, which was the testimony presented
to the Board by the Zoning Administrator. He stated that if there had been any rebuilding at any point in time
after 1941, unless it was done in error, it would not meet the Code requirement.

Ms. Gibb then asked if a building permit would be required for a nonconforming use. Mr. Pammel said it
would because a nonconforming use ceased to be a nonconforming use if 50% or more of it was destroyed.

Chairman DiGiulian said it appeared to him that the action that the Board tock when they overruled the
Zoning Administrator on the question of nonconforming use was a different appeal number. He said he
thought this was a case of use by somebody other than the owner of the principal lot.

Margaret Stehman, Deputy Zoning Administrator for Appeals, Zoning Administration Division, stated that
there had been two appeals with the first one being 2003-LE-053 which was the one in which the Grypeos,
the appellants, had claimed that the carport had been nonconforming since it had been constructed prior to
1936. She said the issue on appeal was that it was an accessory structure located in the front yard. She
said that appeal had been decided on June 8, 2004, so the decision would have become effective eight days




733

~~~June 22, 2004, AFTER AGENDA ITEMS, continued from Page 731

later. The second appeal, she said, was 2004-LE-005 which was the appeal that also involved the carport
and the same appellants. She said the appeal was that the accessory structure was located on a lot that
was not the same lot as the principal structure. She said that was the carport that had been legitimized by
the determination the previous week indicating that the carport was a nonconforming use, having been
constructed prior to 1936,

Mr. Hart said that if the appellant’s letter concerned the second case, he had voted to uphold the Zoning
Administrator on it but the letter concerned the earlier issue. He said he believed that the carport was very
old and that the concrete slab had been poured recently. However, the letters in the staff report concerning
the violation had to do with the carport and not necessarily the slab or whether the gravel had been
maintained. He said he recalled that there had been a photograph taken in 1986 of a party that clearly
showed the carport in the background. He said there were affidavits from people about the carport being
there forever. Mr. Hart stated that the evidence to the contrary pertained to the fencing and was vague and
the slab was new. He said the violation that was issued had to do with the old carport and that even if the
slab had been poured in 1999 there was no violation there, if the letter that had been submitted pertained to
that issue. He asked Ms. Stehman if the letter had been submitted too late for reconsideration. Ms.
Stehman replied that was correct.

No motion was made; therefore, the request for reconsideration was denied.
i
~~=~ June 22, 2004, After Agenda ltem:

Approval of June 15, 2004 Resolutions

Mr. Pammel moved to approve the Resolutions. Ms. Gibb seconded the motion, which carried by a vote of
6-0. Mr. Ribble was absent from the meeting.

i

Mr. Hammack moved that the Board enter into Executive Session for consultation with legal counsel and/or
briefings by staff members, consultants and attorneys pertaining to actual and probable litigation and other
specific legal matters requiring the provision of legal advice by counsel pursuant to Code Sec. 2.1-344 A-7.
Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

The meeting recessed at 10:06 a.m. and reconvened at 11:55 a.m.

Mr. Hammack then moved that the members of the Board of Zoning Appeals certify that, to the best of their
knowledge, only public business matters lawfully exempted from the open meeting requirements prescribed
by the Virginia Freedom of Information Act, and only matters identified in the motion to convene Executive
Session were heard, discussed, or considered by the Board of Zoning Appeals during the Executive Session.
Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribhle was absent from the meeting.

i
~ =~ =~ June 22, 2004, Scheduled case of:

9:00 A.M. JERRY L. WINCHESTER, VC 2004-MV-055 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of dwelling 11.3 ft. with eave 10.3 ft. from both side lot lines
and stoop 6.0 ft. with stairs 3.0 ft. from one side lot line and stoop with stairs 6.0 ft. from
other side lot line. Located at 6430 Fourteenth St. on approx. 7,000 sq. ft. of land zoned R-
3. Mt. Vernon District. Tax Map 93-2 ((8)) (10) 31 and 32.

Mr. Hammack moved to deny VC 2004-MV-055, because under the Cochran decision that is applied, the
applicant had not satisfied the standards for a variance to be granted. Ms. Gibb seconded the motion.

Mr. Pammel indicated that he could not support the motion because he believed the applicant had presented
testimony showing hardship because the structure had been rendered useless as a result of the hurricane
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last fall. He said they had been able to acquire a modular unit to locate in place of the original structure. He
stated that the size was less than the original structure, although there was a minor encroachment on the
side lot lines with respect to the building walls. He said it was his opinion that the applicant had met the
definition of hardship and they would be deprived of all reasonable use of their property without the variances
sought.

Ms. Gibb said it was her understanding that under the Cochran case, the Board was not to look at hardship,
only that the applicant would be deprived of all reasonable beneficial use of the property unless the variance
was granted. She said there was a building envelope into which he could build a house and as advised by
counsel, unless the applicant could show that all reasonable beneficial use of the property was being denied,
then the Board could not do that. She said this case did not present those facts.

Mr. Hart agreed with Ms. Gibb’s comments and stated that after the Court’s decision on April 23, 2004,
concerning the Cochran case, the statute was not what the Board was looking at. He said the threshold
question was whether the Zoning Ordinance interfered with all reasonable beneficial use of the property,
absent a variance. He said the word “all” was problematic because it did not appear in the statute, it was a
word that crept in at the local ievel whether it was in the Ordinance or the preprinted variance motion forms
that the Board of Zoning Appeals had modified or didn't use in that manner. Mr. Hart stated thatina
situation such as this, as much as the Board wanted to grant the variance, they had to obey the Virginia
Supreme Court decision. He said that if there was a reasonable beneficial use of the property absent a
variance in this case it would be a house slightly narrower by inches and a new house would be more
expensive to construct. He said there was some beneficial use at the core of this applicaticn and under the
new analysis, if there was some reasonable beneficial use of the property in the absence of a variance a
smaller house or an existing house would be the most typical cne. He stated that the Board was not allowed
to reach the other issues. Mr. Hart said the Board could not reach the question of hardship or the question of
expense. He said he would have concluded that the variance, using the test under the statute or the Nutrelia
{phonetic) case or everything that was done up until April 23, 2004, was an appropriate case and there was
no significant negative impact on the neighbors. He said he would also conclude that under the analysis the
Board was required to follow after the Cochran decision, the Board was not allowed to reach that question
and because there was some potential for constructing a smaller house on this iot, the Board was powerless
to grant a variance. Mr. Hart stated that it was his hope that there would be some type of legisiative relief for
such dilemmas, whether it was at the Ordinance level with special permits or with the General Assembly. He
said as much as the Board wanted to grant the requested variance the Court had told them that they were
not allowed to do so.

Mr. Hammack said that at the presentation by the applicant he had stated that he proposed to construct a
modular home that was prefabricated which did not lend itself to any change in its size. He indicated that
that was part of the problem because, as he understood the case, the applicant could construct on the
foundation as it existed and the house could be reconstructed without requiring the variances that the
applicant was seeking in this application. He said it was regrettable that under the Cochran decision the
Board could not take considerations like cost or modular homes into consideration in making its decision.
However, he said, that since the applicant could reconstruct on the foundations that were there and not
require a variance, it was his opinion that they could not get to the issue of hardship. Mr. Hammack stated
that while he had a great deal of sympathy for Mr. Winchester’s plight, the variance could not be granted
under the existing standards. He said that although he had not included these comments in his original
motion, he thought that the idea of putting a modular house on the property was a convenience for the
applicant and that if they could place it on the existing foundation, a variance would not be needed.

The motion carried by a vote of 5-1. Mr. Pammel voted against the motion. Mr. Hart moved to waive the 12-
month waiting period for refiling an application. Ms. Gibb seconded the motion, which carried by a vote of 6-
0. Mr. Ribble was absent from the meeting.

Mr. Hammack moved that the Board request the County Attorney to prepare a new variance resolution
consistent with the decision in the Cochran case so that the Board could make its motions properly. Mr.
Pammel seconded the motion.

Mr. Hart amended the motion to ask that the County Attorney provide the Board with a draft for their review.

Mr. Hammack accepted the amendment, which carried by a vote of 6-0. Mr. Ribble was absent from the
meeting.
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~~~June 22, 2004, JERRY L. WINCHESTER, VC 2004-MV-055, continued from Page 733

THE BOARD OF ZONING APPEALS APPROVED A REQUEST FOR RECONSIDERATION FOR THE
ABOVE-REFERENCED APPLICATION ON JUNE 29, 2004. A NEW PUBLIC HEARING WAS
SCHEDULED FOR SEPTEMBER 21, 2004, AT 9:00 A.M.

i
~ ~ ~ June 22, 2004, Scheduled case of-

9:00 AM. JOSEPH FRANCO AND SARA FRANCO, VC 2004-MA-052 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 31.3 ft. with eave 30.8 ft. from front
lot line and 10.0 ft. with eave 9.6 ft. from side lot line. Located at 6201 Beachway Dr. on
approx. 15,034 sq. ft. of land zoned R-2. Mason District. Tax Map 61-1 ({11)) 936.

Mr. Pammel moved to deny VC 2004-MA-052 for the reasons stated in the Resolution.
I
COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

JOSEPH FRANCO AND SARA FRANCO, VC 2004-MA-052 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 31.3 ft. with eave 30.6 ft. from front lot line and 10.0 ft. with eave
9.6 ft. from side lot line. Located at 6201 Beachway Dr. on approx. 15,034 sq. ft. of land zoned R-2. Mason
District. Tax Map 61-1({(11)) 936. Mr. Pammel moved that the Board of Zoning Appeals adopt the following
resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004,
and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. The applicants have not met the prescribed standards for a variance as set forth in the Cochran
decision dated April 23, 2004.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in goad faith.

2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Exceptional shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extraordinary situation or condition of the subject property, or

An extraordinary situation or condition of the use or development of property immediately
adjacent to the subject property.

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

GmMmoon»




~ ~~ June 22, 2004, JOSEPH FRANCO AND SARA FRANCO, VC 2004-MA-052, continued from Page 734

6. That:
A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or
B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.
7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will
not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Hammack seconded the motion, which carried by a vote of 6-0. Mr. Hart moved to waive the 12-month
waiting period for refiling an application. Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr.
Ribble was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004.

Il

~ ~ ~ June 22, 2004, Scheduled case of:

9:00 AM. PETER M. LONGDEN, VC 2004-BR-057 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 2.7 ft. from side lot line. Located at 9000

Littleton St. on approx. 25,797 sq. fi. of land zoned R-1. Braddock District. Tax Map 58-4
{(8)) Y. (Concurrent with SP 2004-BR-019).

9:00 A M. PETER M. LONGDEN, SP 2004-BR-019 Appl. under Sect(s). 8-914 of the Zoning Ordinance

to permit a reduction to minimum yard requirements based on error in building location to
permit an accessory storage structure to remain 4.8 ft. from rear lot line and 18.6 ft. from
side lot line. Located at 9000 Littleton St. on approx. 25,797 sq. ft. of land zoned R-1.
Braddock District. Tax Map 58-4 {(8)) Y. (Concurrent with VC 2004-BR-057).
Mr. Hart moved to deny VC 2004-BR-057 for the reasons stated in the Resolution.
i
COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS
PETER M. LONGDEN, VC 2004-BR-057 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
construction of addition 2.7 ft. from side lot line. Located at 9000 Littleton St. on approx. 25,797 sq. ft. of
land zoned R-1. Braddock District. Tax Map 58-4 ((8)) Y. (Concurrent with SP 2004-BR-019). Mr. Hart
moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all

applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004,
and
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WHEREAS, the Board has made the following findings of fact:

—_

The applicant is the owner of the land.

2. The applicant has not presented testimony showing compliance with the required standards for a
variance.

3. With a garage of the proposed length [ocated 2.7 feet from the side lot line, under the old standards,
the garage would have been too close.

4. Under the old standards, there might have been opportunities for a 1-car garage or a 1-car garage
that is two cars long.

5. Under the Cochran decision, the subject lot consists of almost 26,000 square feet, there are areas in

the back for a garage, and there is an existing house.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.

2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Exceptional shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extracrdinary situation or condition of the subject property, or

An extraordinary situation or condition of the use or development of property immediately
adjacent to the subject property.

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adapted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.

8. That the character of the zoning district will not be changed by the granting of the variance.

9. That the variance wilf be in harmony with the intended spirit and purpose of this Ordinance and will
not be contrary to the public interest.

OMmMoO D>

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Hart moved to waive the 12-month
waiting period for refiling an application. Mr. Hammack seconded the motion, which carried by a vote of 6-0.
Mr. Ribble was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004.

I




~ ~ ~ June 22, 2004, Scheduled case of:

9:00 AM. BRADLEY W. AND NANCY L. JOHNSON, VC 2004-DR-060 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 22.9 ft. with eave 20.8 ft. from rear
iot line. Located at 2122 Natahoa Ct. on approx. 10,111 sq. ft. of land zoned R-4.
Dranesville District. Tax Map 41-1 ((25)) 13.

Ms. Gibb moved to deny VC 2004-DR-060 for the reasons stated in the Resolution.
i
COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

BRADLEY W. AND NANCY L. JOHNSON, VC 2004-DR-060 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 22.9 ft. with eave 20.8 ft. from rear lot line. Located at 2122
Natahoa Ct. on approx. 10,111 sq. ft. of land zoned R-4. Dranesville District. Tax Map 41-1 ((25)) 13. Ms.
Gibb moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.

2. The applicants have not met the required standards under the new standards set forth in the
Cochran decision.

3. There is an existing house on the property.

4. Under the old standards, this was a modest request of only 2.1 feet into the side yard, with the
applicants having made a very serious and concerted attempt to get the addition inside the setback
lines with an odd-shaped addition.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.

2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Exceptional shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extraordinary situation or condition of the subject property, or

An extraordinary situation or condition of the use or development of property immediately
adjacent to the subject property,

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4, That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.

8. That the character of the zoning district wili not be changed by the granting of the variance.

GmMmmoowm»

732




73#
~~~June 22, 2004, BRADLEY W. AND NANCY L. JOHNSON, VC 2004-DR-060, continued from Page 737

8. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will
not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Pammel seconded the motion, which carried by a vote of 6-0. Ms. Gibb moved to waive the 12-month
waiting period for refiling an application. Mr. Hammack seconded the motion, which carried by a vote of 6-0.
Mr. Ribble was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004,

i
~ ~~ June 22, 2004, Scheduled case of:

9:00 AM. LAURENCE L. ELFES, VC 2004-PR-025 Appl. under Sect{s). 18-401 of the Zoning
Ordinance to permit fence greater than 4.0 ft. in height in front yard of a corner lot. Located
at 9762 Oleander Ave. on approx. 12,105 sq. ft. of land zoned R-3. Providence District. Tax
Map 48-1 ((16}) 8. (Decision deferred from 5/11/04)

Mr. Beard moved to deny VC 2004-PR-025 for the reasons stated in the Resolution. Mr. Hart seconded the
motion.

Mr. Hammack noted that the fence in question was pulled in from the property line and it was an unfortunate
situation. Mr. Hart noted that as he understood the Cochran decision there was no such thing as a fence
variance any more under our Ordinance because, in order to have a fence which would be an accessory
structure, some sort of principal use would have to be established to begin with. However, if an applicant
had the principal use, he would not be eligible for the variance.

Mr. Beard stated that normally this would have been an application that the Board of Zoning Appeals would
have approved. He said the BZA should act as a buffer between the government and private citizens in the
use of their property and, as a prime example, he indicated that as long as there was conformity in general,
he thought there should be reasonableness in matters of a citizen's use of their property. He said thatin his
apinion this was virtually a taking of property or at the least a governmental easement that had been created.

i
COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS
LAURENCE L. ELFES, VC 2004-PR-025 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
fence greater than 4.0 ft. in height in front yard of a corner lot. Located at 9762 Oleander Ave. on approx.
12,105 sq. ft. of land zoned R-3. Providence District. Tax Map 48-1 ((16))} 8. (Decision deferred from
5/11/04) Mr. Beard moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004;
and




~ ~ =~ June 22, 2004, LAURENCE L. ELFES, VC 2004-PR-025, continued from Page 738

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.

2. The applicant has not satisfied the Board that the physical conditions as listed above exist under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary
hardship that would deprive the user of all reasonable use of the land and/or building involved.

3. This is a variance asking for a foot and a half increase on a four-foot fence, which the Board would
have been inclined to grant.

This application dees not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.

2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Excepticnal shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extraordinary situation or condition of the subject property, or

An extraordinary situation or condition of the use or development of property immediately
adjacent to the subject property.

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.

8. That the character of the zoning district will not be changed by the granting of the variance.

9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will
not be contrary to the public interest.
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AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of all reasonable use of the land and/or building involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Hart seconded the motion, which carried by a vote of 6-0. Mr. Beard moved to waive the 12-month
waiting period for refiling an application. Mr. Pammel seconded the motion, which carried by a vote of 6-0.
Mr. Ribble was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004,

i
~ ~~ June 22, 2004, Scheduled case of:

9:00 AM. MYRNA Z. KROH, VC 2004-PR-035 Appl. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of an accessory structure 5.0 ft. with eave 3 ft. 6 in. from side lot line.

139




744
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Located at 9110 Arlington Blvd. on approx. 21,780 sq. ft. of land zoned R-1. Providence
District. Tax Map 48-4 ((4)) 6. (Decision deferred from 5/11/04)

Mr. Hammack moved to deny VC 2004-PR-035 for the reasons stated in the Resoiution.
I
COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

MYRNA Z. KROH, VC 2004-PR-035 Appl. under Sect(s). 18-401 of the Zoning Qrdinance to permit
construction of an accessory structure 5.0 ft. with eave 3 ft. 6 in. from side lot line. Located at 9110 Arlington
Blvd. on approx. 21,780 sq. ft. of land zoned R-1. Providence District. Tax Map 48-4 ({(4)) 6. (Decision
deferred from 5/11/04) Mr. Hammack moved that the Board of Zoning Appeals adopt the following
resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.

2. The applicant has not met the required standards set forth in the Cochran case for a variance to be
granted.

3. In particular, this is to permit construction of an accessory structure five feet with an eave three feet,
six inches from the side lot line.

4. Under the old standards, the Board would have had a difficult time supporting the application
because it is a two-story structure 27 feet long.

5. There is an existing dwelling on the property.

6. The owner has reasonable use of the property.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.

2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Exceptional shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extraordinary situation or condition of the subject property, or

An extraordinary situation or condition of the use or development of property immediately
adjacent to the subject property.

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.
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7. That authorization of the variance will not be of substantial detriment to adjacent property.

8. That the character of the zoning district will not be changed by the granting of the variance.

9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will
not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of reasonable use of the Jand and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Hammack moved to waive the 12-
month waiting period for refiling an application. Mr. Pammel seconded the motion, which carried by a vote of
6-0. Mr. Ribble was absent from the meeting.

This decision was officially fited in the office of the Board of Zoning Appeals and became final on June 30,
2004.

I}

~ ~~ June 22, 2004, Scheduled case of:

9:00 AM. VINCENT D. GIBSON, VC 2004-SU-056 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 11.0 ft. with eave 10.0 ft. from rear lot line and
deck 8.4 ft. from rear lot line. Located at 15153 Stratton Major Ct. on approx. 13,622 sq. ft.
of land zoned R-C and WS. Sully District. Tax Map 53-4 ((8)) 186.

Mr. Pammel moved to deny VC 2004-SU-056 for the reasons stated in the Resolution.

i

COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

VINCENT D. GIBSON, VC 2004-SU-056 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit

construction of addition 11.0 ft. with eave 10.0 ft. from rear lot line and deck 8.4 ft. from rear lot line. Located

at 15153 Stratton Major Ct. on approx. 13,622 sq. ft. of land zoned R-C and WS. Sully District. Tax Map 53-

4 ((8)) 186. Mr. Pammel moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004;
and

WHEREAS, the Board has made the following findings of fact:
1. The applicant is the owner of the land.
2. The applicant has not complied with the standards for a variance application as set out by the
Virginia Supreme Court decision on Cochran.
3. The applicant currently has a beneficial use of the property involved.

This application does not meet ail of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.
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2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Exceptional shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extraordinary situation or condition of the subject property, or

An extraordinary situation or condition of the use or development of property immediately
adjacent to the subject property.

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

6. That

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.

8. That the character of the zoning district will not be changed by the granting of the variance.

8. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and wili
not be contrary to the public interest.
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AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Hammack seconded the motion, which carried by a vote of 6-0. Mr. Hammack moved to waive the 12-
month waiting period for refiling an application. Mr. Pammel seconded the motion, which carried by a vote of
6-0. Mr. Ribble was absent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004,

fl

~~~ June 22, 2004, Scheduied case of:

9:00 A.M. JAMES V. PATTAN, VCA 2002-PR-061-02 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to amend VC 2002-PR-061 to permt construction of accessory structure in the
minimum required front yard of a lot containing 36,000 sq. ft. or less. Located at 2354
Central Ave. on approx. 9,050 sq. ft. of land zoned R-1. Providence District. Tax Map 039-3
((11)) (A) 44.

Mr. Hart moved to deny VCA 2002-PR-061-02 for the reasons stated in the Resolution.

i

COUNTY OF FAIRFAX, VIRGINIA
VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

JAMES V. PATTAN, VCA 2002-PR-061-02 Appl. under Sect(s). 18-401 of the Zoning Ordinance to amend




~~~ June 22, 2004, JAMES V. PATTAN, VCA 2002-PR-061-02, continued from Page 742

VC 2002-PR-061 to permt construction of accessory structure in the minimum required front yard. Located
at 2354 Central Ave. on approx. 9,050 sq. ft. of land zoned R-1. Providence District. Tax Map 439-3 ({11))
(A) 44. Mr. Hart moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on June 22, 2004;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.

2. The applicant has not satisfied the Board that physical conditions exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of all reasonable use of the land and/or buildings involved.

3. This case will be typical of a lot of situations where there is no longer relief.

4. This is a substandard lot.

5. This Is three little railroad lots together with a total area of just over 9,000 square feet.

6. The property is zoned R-1 with R-1 setbacks of 40 feet from each of the two streets or two double
front yards.

7. With the front and side yard setbacks in R-1, there is no place on a lot like this to build anything by
right.

8. Because we granted an earlier variance and the special permit to leave it where it was, there is an
existing dwelling on the property.
9. The owner has reasonable use of the property absent the variance; therefore, a variance cannct be
granted for the garage.
10. This will unfortunately be typical of substandard lots in the R-1 or other categories where there are
severe setbacks under the Ordinance, but the Board can do nothing.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith,

2. That the subject property has at least one of the following characteristics:

Exceptional narrowness at the time of the effective date of the Ordinance;

Exceptional shallowness at the time of the effective date of the Ordinance;

Exceptional size at the time of the effective date of the Ordinance;

Exceptional shape at the time of the effective date of the Ordinance;

Exceptional topographic conditions;

An extraordinary situation or condition of the subject property, or

An extracordinary situation or condition of the use or development of property immediately
adjacent to the subject property.

3. That the condition or situation of the subject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.

5. That such undue hardship is not shared generally by other properties in the same zoning district and
the same vicinity.

6. That:

A. The strict application of the Zoning Qrdinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.

8. That the character of the zoning district will not be changed by the granting of the variance.

9. That the variance wiil be in harmony with the intended spirit and purpose of this Ordinance and will
not be contrary to the public interest.
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AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zening Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr. Hart moved to waive the 12-month
waiting period for refiling an application. Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr.
Ribble was ahsent from the meeting.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on June 30,
2004.

i
As there was no other business to come before the Board, the meeting was adjourned at 12:24 p.m.

Minutes by: Kathleen A. Knoth / Mary A. Pascoe

Ap\pﬂr?red on: Aprit 1, 2008 | W ;

Kathteen A. Knoth, Clerk ohn F. Ribble Ill, Vice Chairman, for
Board of Zoning Appeals John DiGiuiian, Chairman
Board of Zoning Appeals






