FAIRFAX COUNTY PLANNING COMMISSION
LAND USE PROCESS REVIEW COMMITTEE
WEDNESDAY, JUNE 10, 2009

COMMITTEE MEMBERS PRESENT:
Frank A. de la Fe, Hunter Mill District
Earl L. Flanagan, Mount Vernon District
James R. Hart, At-Large
Kenneth A. Lawrence, Providence District
John L. Litzenberger, Jr., Sully District
Peter F. Murphy, Jr., Springfield District
Timothy J. Sargeant, At-Large

OTHER COMMISSIONER PRESENT:
Jay P. Donahue, Dranesville District

STAFF PRESENT:
Regina C. Coyle, Director, Zoning Evaluation Division, Department of Planning and
Zoning
Barbara J. Lippa, Executive Director, Planning Commission Office
Linda B. Rodeffer, Clerk to the Planning Commission

OTHERS PRESENT:
Sara V. Mariska, Esquire, Walsh, Colucci, Lubeley, Emrich & Walsh, PC

I

ATTACHMENTS:
(1) Deferral Fee Discussion Points
(2) Reaffirmation Procedure for Affidavits

I
Chairman Peter F. Murphy, Jr., called the meeting to order at 7:03 p.m. in the Board Conference

Room, 12000 Government Center Parkway, Fairfax, Virginia 22035. He noted that the first
order of business was approval of minutes.

1

Commissioner Litzenberger MOVED TO APPROVE THE MINUTES OF MAY 6, 20009.

Commissioner de la Fe seconded the motion which carried unanimously.

I
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DEFERRAL FEES

Regina Coyle, Director, Zoning Evaluation Division, Department of Planning and Zoning,
explained that pursuant to the May 6, 2009 committee meeting, staff felt imposing a fee for
deferring an application due to affidavit deficiencies was warranted. She said staff had worked
with the County Attorney’s Office and Planning Commission staff on this issue, which was
summarized in her handout, “Deferral Fee Discussion Points,” (Attachment 1).

Ms. Coyle explained that the primary reason Board of Supervisors’ (BOS) public hearings were
deferred was due to affidavit omissions that were not discovered until a week prior to the hearing
date. She said deferrals of Planning Commission public hearings were most often due to
untimely reaffirmation of affidavits. She noted that reaffirmation procedures were explained in
detail in her handout (Attachment 2).

In response to a question from Commissioner Litzenberger, Ms. Coyle said the amendment
would contain language regarding waiving fees for good cause.

Commissioner Hart emphasized the importance of accurate affidavits and said a commissioner
who voted on a case without full disclosure could be charged with a criminal offense.

Responding to a question from Commissioner Hart, Ms. Coyle said that if a deferral fee were
imposed, it would only apply to cases with deficient affidavits, not when a commissioner
requested a deferral to allow time to work on unresolved issues.

In response to a question from Chairman Murphy, Ms. Coyle said campaign contributions had to
be listed on affidavits for one year prior to the date of the public hearing.

Ms. Coyle said the proposed fee for Planning Commission and BOS deferrals was $250 plus the
actual cost of advertising and would only apply to affidavit-related issues. She said this amount
represented DPZ’s average costs and did not include costs incurred by the County Attorney’s
Office or the Planning Commission Office. Therefore, she said that she did not believe the
actual cost to process a deferral would be exceeded. Ms. Coyle said there would be no charge
for BZA deferrals because affidavit problems were rare.

Responding to a question from Commissioner de la Fe, Ms. Coyle explained that a $1,000 fee for
Planning Commission (PC) and BOS deferrals had been advertised in the Zoning Ordinance
Amendment and $130 for BZA deferrals. However, the actual proposal at this time was $250 for
PC and BOS deferrals and zero for BZA deferrals.

In response to a question from Commissioner Litzenberger, Ms. Coyle said that eight 2009 BOS
cases would have been subject to deferral fees. She added that if this proposal were
implemented, staff would closely track deferrals.
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Responding to questions from Commissioner Flanagan, Ms. Coyle said the goal of charging fees
was to reduce the number of deferrals and recoup staff costs. She explained that as part of the
budget adoption, staff had been directed to provide a status report to the BOS every other year.

In response to a question from Commissioner Lawrence, Ms. Coyle said most affidavit related
deferrals of Planning Commission public hearings were because the affidavit was not reaffirmed
in a timely manner.

I

Commissioner Litzenberger MOVED THAT THE LAND USE PROCESS REVIEW
COMMITTEE RECOMMEND THAT THE PLANNING COMMISSION RECOMMEND
THAT THE BOARD OF SUPERVISORS ESTABLISH DEFERRALS FEES FOR AFFIDAVIT
DEFICIENCIES AS DISCUSSED TONIGHT.

Commissioner de la Fe seconded the motion which carried unanimously.

Commissioner Hart MOVED THAT THE MOTION BE AMENDED TO ESTABLISH A FEE
OF $250.00, PLUS THE ACTUAL COST OF ADVERTISING, NOT TO EXCEED A TOTAL
AMOUNT OF $1,000.00.

Commissioner Lawrence MOVED TO FURTHER AMEND THE MOTION REQUIRING

STAFF TO REPORT BACK TO THE PLANNING COMMISSION WITHIN A YEAR OF

IMPLEMENTATION WITH AN ASSESSMENT OF THE EFFECTIVENESS OF THE NEW

DEFERRAL FEE.

Commissioner Litzenberger accepted these amendments which carried unanimously.

I

FUTURE MEETINGS

= July 8, 2009 - Briefing by the Fairfax County Department of Transportation on the

Virginia Department of Transportation’s proposed changes to the 527 Transportation
Impact Analysis process.

= July 29, 2008 — Topic to be determined.

I
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The meeting was adjourned at 7:40 p.m.
Peter F. Murphy, Jr., Chairman
An audio recording of this meeting is available in the Planning Commission Office, 12000
Government Center Parkway, Suite 330, Fairfax, Virginia 22035.

Minutes by: Linda B. Rodeffer

Approved: July 8, 2009

Linda B. Rodeffer, Clerk
Fairfax County Planning Commission



Planning Commission Land Use Process Committee
6-10-09
Deferral Fee Discussion Points

Reason for Deferral
e Disclosure errors or omissions on the affidavit
e Applicant fails to timely reaffirm an affidavit
0 PC adopted procedure — 22 business days prior to public hearing
(Reaffirmation)/7 business days prior to public hearing (Revisions)
0 BOS adopted procedure — 14 business days prior (New)/ 7 business
days prior to public hearing (Reaffirmation)
0 BZA - 22 business days prior to public hearing

Amount of Fee — Options

e ZOA Advertised: PC/BOS - $1000.00; BZA - $130.00

e Proposal
0 PC - $250 (staff time & materials), plus actual advertising cost
0 BOS - $250 (staff time & materials), plus actual advertising costs
0 BZA — No charge

Timing of payment of fee

e If a new public hearing is required due to an affidavit error, DPZ will send
a letter to the applicant stating that the application has been rescheduled
and that the required fee is due concurrent with the resubmission of the
affidavit

e If payment is not made prior to final action on the case, staff will send a
second letter requesting payment due.

Timing of Implementation - July 1, 2009

Questions
e Will fee be charged each time case is deferred for recurring affidavit
issues? Yes
e Will two (or three, etc) fees be charged for concurrent cases (if both/all
affidavits contain errors)? No - 1 Fee, plus actual costs to re-advertise.
e Will PC or BOS be able to waive fee? No, Staff will build in waiver
possibility by staff in limited circumstances for good cause shown.

Planning Commission Endorsement of Final Recommendation
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REAFFIRMATION PROCEDURE FOR AFFIDAVITS

A Before the Planning Commission Hearing

1.

W

On or before the close of business twenty-two (22) business days
prior to the public hearing before the Planning Commission, the

applicant or the applicant’s authorized agent, which agent must be

listed in Paragraph 1(a) of the applicant’s affidavit, shall either:

a. Reaffirm the approved affidavit for the application by
submitting the reaffirmation of the approved affidavit to the
Office of the County Attorney on an approved
REAFFIRMATION OF AFFIDAVIT form provided by the
County (Attachment I); or

b. Submit a new affidavit on an approved affidavit form
provided by the County to the Office of the County
Attorney. A REAFFIRMATION OF AFFIDAVIT form
provided by the County shall be attached to the new
affidavit, identifying the paragraphs where such revisions or
supplemental information is provided on the new affidavit.

If, subsequent to the timely submission of the reaffirmation form or
new affidavit, the applicant’s affidavit must be revised or
supplemented prior to the scheduled Planning Commission hearing,
a new affidavit on an approved affidavit form must be submitted to
the Office of the County Attorney on or before the close of business
seven (7) business days prior to the scheduled Planning
Commission hearing. Failure to submit the revised affidavit to the
County Attorney on or before the close of business seven (7)
business days prior to the scheduled Planning Commission hearing
is cause for removal of the application from the Planning
Commission schedule to the next available Planning Commission
hearing date. Such deferral may adversely affect any scheduled
hearing before the Board of Supervisors hearing. If such deferral is
necessary, the applicant shall be responsible for any required
renotification of applicable property owners.

Compliance with the seven-day filing deadline for revised affidavit
is mandatory for all applicants required to submit affidavits. This
requirement may be waived by a vote of the Planning Commission
at the scheduled hearing only if there are legitimate reasons for
submitting the revised affidavit to the Office of the County
Attorney after the required seven-day deadline.



4. At each and every hearing on the application before the Planning

Commission, the applicant or the applicant’s authorized agent, who
must be listed in Paragraph 1(a) of the applicant’s affidavit, shall be
required to make an oral statement that the reaffirmed affidavit or
the new affidavit is correct and accurate as of the date of the
hearing.

. If the applicant’s hearing before the Planning Commission is

deferred to a date, which is more than eight (8) weeks subsequent to
the scheduled hearing date, the reaffirmation procedure described in
Paragraph A(1) above shall be followed again.

B. Before the Board of Supervisors Hearing

1.

If prior to the hearing before the Board of Supervisors, the
applicant’s approved affidavit which was reaffirmed at the hearing
before the Planning Commission must be changed, deleted or
supplemented in any way, a new affidavit on an affidavit form
provided by the County must be submitted to the Office of the
County Attorney before the close of business at least seven (7)
business days prior to the scheduled hearing date. Failure to
submit a new affidavit by the deadline will result in the removal of
the application from the scheduled public hearing before the Board
of Supervisors, unless the Board waives the seven-day deadline on
its own motion.

Note: The failure to timely update the disclosure of financial

2.

relationships in an affidavit to accurately reflect the disclosure
of financial relationships within the 12 months immediately
preceding the Board’s hearing may result in omissions or an
incorrect, over inclusive affidavit, which would require the
submission of a new affidavit and will result in removal of the
application from the scheduled public hearing before the Board
of Supervisors, unless the Board waives the seven-day deadline
on its own motion.

Except in instances when a new affidavit is submitted in accordance
with Paragraph B(1) and such submission is made less than 14 days
immediately preceding any hearing before the Board of
Supervisors, the applicant shall submit to the Office of the County
Attorney a new Reaffirmation of Affidavit form before the close of
business at least seven (7) but no more than fourteen (14)
business days prior to the scheduled hearing date. Failure to
submit a new affidavit or a reaffirmation affidavit by these
deadlines will result in removal of the application from the
scheduled public hearing before the Board of Supervisors, unless
the Board waives these deadlines on its own motion.



3.

If at the Board’s hearing or at a point less than seven (7) business
days prior to the Board’s hearing, any changes are required or made
to a new affidavit or to the reaffirmation affidavit, thereby resulting
in the hearing being rescheduled, then the applicant shall submit to
the Office of the County Attorney a new affidavit on an affidavit
form provided by the County before the close of business at least
seven (7) but no more than fourteen (14) business days prior to
the rescheduled hearing date. Failure to submit the new affidavit
by these deadlines will result in removal of the application from the
rescheduled public hearing before the Board of Supervisors, unless
the Board waives these deadlines on its own motion.

At each and every hearing on the application before the Board of
Supervisors, the applicant or the applicant’s authorized agent,
described in Paragraph A(1) above, shall be required to make an
oral statement that the reaffirmed affidavit or the new affidavit is
correct and accurate as of the date of the hearing.

C. Before the Board of Zoning Appeals Hearing

1.

If prior to the hearing before the Board of Zoning Appeals, the
applicant’s approved affidavit must be changed, deleted, or
supplemented in any way, a new affidavit on an affidavit form
provided by the County must be submitted to the Office of the
County Attorney on or before the close of business twenty-two
(22) business days prior to the scheduled hearing date.

At each and every hearing on the application before the Board of
Zoning Appeals, the applicant or the applicant’s authorized agent,
described in paragraph A (1) above, shall be required to make an
oral statement that the approved affidavit or the new affidavit is
correct and accurate as of the date of the hearing.



REAFFIRMATION OF AFFIDAVIT

In reference to the Affidavit dated for the application of
(enter date of affidavit)

(enter name(s) of applicant(s))

in Application No(s):
(enter application number(s))

| , do hereby state that I am an

(check one) [ 1 applicant (must be listed in Par. 1(a) of the above-described affidavit)
[ 1 applicant’s authorized agent (must be listed in Par. 1(a) of the above-described affidavit)

and that to the best of my knowledge and belief, the following information is true:

(check one) [ 1 1have reviewed the above-described affidavit, and the information contained therein 1s
true and complete as of
(enter today’s date)

[ 1 Thave reviewed the above-described affidavit, and I am submitting a new affidavit which
includes changes, deletions or supplemental information to those paragraphs of the
above-described affidavit indicated below:

(Check if applicable)
[ ] Paragraph 1(a) [ ] Paragraph 2
[ ] Paragraph 1(b) [ ]Paragraph 3

[ 1 Paragraph 1(c)

WITNESS the following signature:
(check one) [ 1 Applicant [ 1Applicant’s Authorized Agent
(Tvpe or print first name, middle initial, last name and title of signee)
Subscribed and sworn to before me this day of , , In the
State/Commonwealth of , County/City of

Notary Public

My Commission expires:
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