
FAIRFAX COUNTY, VIRGINIA

MEMORANDUM
TO:
BOARD OF SUPERVISORS


DATE: May 18, 2005


FROM:
Anthony H. Griffin



    County Executive

SUBJECT:
Chesapeake Bay Preservation Ordinance, Chesapeake Bay Preservation Area Map, Perennial Streams

This is in response to the concerns that have been raised regarding the Chesapeake Bay Preservation Ordinance (the Ordinance) and its definition of perennial streams as it relates to the Chesapeake Bay Preservation Area (CBPA) map and provisions for the reclassification of perennial streams.  A recent stream reclassification on the Wedderburn Property has raised several questions and concerns about the reclassification process.  
Summary:

The definition of “Water body with perennial flow” adopted by the Board of Supervisors requires a stream to be both perennial, i.e., water flowing continuously year round except during periods of drought, and depicted on the map as perennial.  Therefore, if a stream is depicted on the map as perennial but is not in fact perennial, it does not meet the definition of “water body with perennial flow” in the Ordinance and, thus, does not require a Resource Protection Area (RPA) be designated around it.  The definition of a “water body with perennial flow” was crafted during extensive Planning Commission sessions during the 2003 Ordinance amendment process and eventually became part of the Planning Commission recommendation to the Board.
The streams depicted on the map as perennial are based on field studies conducted by the Department of Public Works and Environmental Services (DPWES) using a protocol that has been included as an approved methodology in Department of Conservation and Recreation – Division of Chesapeake Bay Local Assistance (DCR-DCBLA) guidance on identifying perennial streams entitled “Determinations of Water Bodies with Perennial Flow” (State guidance) (copy attached).  This protocol is a rapid assessment tool that uses hydrologic, physical and biological indicators to classify streams based on a onetime visit, which may not be during ideal weather conditions.  Consequently, the protocol is a predictive tool and does not constitute a definitive determination that a stream is perennial or intermittent.  However, observations of the absence of water flow during nondrought periods and wetter seasons of the year are conclusive proof that a stream is intermittent.  Such observations of conclusive fact take precedence over predictive classifications made using the protocol.

The current PFM provisions for reclassifying streams from perennial to intermittent based on “observational data of the absence of stream flow during nondrought periods” are consistent with the use of the protocol in performing an initial identification of perennial streams and are supported by the State guidance on identifying perennial streams.  In the Wedderburn case, observational evidence was presented that showed the stream had no flow during a nondrought period and a reclassification to intermittent was made administratively in accordance with the PFM.  The definition in the Ordinance and the associated provisions in the PFM that allow streams to be reclassified as intermittent provide property owners with some degree of certainty that the upstream limits of perennial streams as depicted on the map can be relied upon in planning construction projects and provide administrative relief in cases where a stream may have been incorrectly classified by DPWES as perennial using the protocol.
Discussion:

Determinations of perenniality.

Streams may be broadly classified into three types: ephemeral, intermittent, and perennial.  

Ephemeral streams are those streams that generally only have water flowing in them during and immediately after it rains.  Intermittent streams are streams that also have water flowing in them between rainfall events.  The underlying cause for water flowing in streams between rainfall events is that the water table is above the bottom of a stream.  As a result, intermittent streams may have water flowing in them most of the year except for short periods during the late summer when the water table is lower.  Perennial streams are streams that have water flowing in them at all times because the water table is above the bottom of the stream year-round.  

All of the above descriptions are based on normal weather conditions.  Under wetter than normal conditions, ephemeral streams may have water flowing in them between rainfall events and intermittent streams may have water flowing in them year-round.  Under drought conditions, perennial streams may dry-up and not have water flowing in them.  Ideally, determinations of perenniality would be based on long-term direct observations of flow.  However, short-term observations of the presence or absence of flow under specific weather conditions can be conclusive in determining perenniality.  Such observations are discussed in the State guidance as a “definitive confirmation that the stream is not perennial.”  See State guidance, page 8.  For example, if it has not rained for a week, observations of flow during a drought are conclusive proof that a stream is perennial.  Conversely, observations of the absence of flow during nondrought periods and wetter seasons of the year are conclusive proof that a stream is intermittent.  

When there are time constraints and large numbers of streams need to be evaluated, long-term observations of flow or observations of flow taken only under specific weather conditions are not feasible alternatives for identifying perennial streams.  To address this, the Chesapeake Bay Preservation Area Designation and Management Regulations (9 VAC 10-20 et seq.) [State Regulations] provide for the use of a “scientifically valid system of in-field indicators” in generally determining if streams are perennial and also require that site-specific determinations of perenniality be made or confirmed by local governments.  Fairfax County’s protocol and the surveys conducted by the DPWES comply with the State Regulations.  Indeed, the County’s protocol is specifically named as an approved methodology in the State guidance, which clarifies that the protocol is a rapid assessment tool to classify streams based on a onetime visit using hydrologic, physical and biological indicators that exist to varying degrees in both intermittent and perennial streams.  
The PFM provisions that allow streams to be reclassified based on “observational data of the absence of stream flow during nondrought periods” are intended to provide relief to property owners in cases where a stream may have been incorrectly classified as perennial using the protocol.  The PFM provisions are based on the adopted definition of “Water Bodies with Perennial Flow” in the Ordinance which reads as follows:

"Water body with perennial flow" means a body of water flowing in a natural or man-made channel year-round, except during periods of drought. The term “water body with perennial flow” includes perennial streams, estuaries, and tidal embayments. A perennial stream means any stream that is both perennial and so depicted on the map of Chesapeake Bay Preservation Areas adopted by the Board of Supervisors pursuant to Section 118-1-9(a)…

Because this definition requires a stream to be both perennial and depicted on the map as perennial, a stream depicted on the map as perennial that does not, in fact, exhibit perennial flow does not meet both requirements of this definition in the Ordinance and would not be subject to regulation as a “water body with perennial flow.”
The Chesapeake Bay Local Assistance Board (CBLAB) reviewed the County’s amended Ordinance and PFM provisions and made a finding that they are consistent with the State Regulations. 

Based on the above discussion, County staff believes that the current PFM provisions for reclassifying streams from perennial to intermittent are consistent with the use of the protocol in performing an initial identification of perennial streams and are supported by the State guidance on identifying perennial streams.  Because intermittent streams that were classified as perennial using the protocol may only be dry for short periods during the late summer months under normal weather conditions, obtaining appropriate documentation can be a very time consuming process making it difficult to overturn a perennial stream determination.  This is evidenced by the fact that only one stream reclassification has been approved since the Ordinance was adopted and staff believes that future reclassifications will be a rare occurrence.  It should also be noted that the current PFM provisions eliminate the possibility of numerous challenges to the County’s adopted map based on disputes over the scoring of the individual elements of the protocol by establishing a different and more definitive standard for reclassification to occur – conclusive observational proof.

Planning Commission Discussions on the Ordinance and PFM amendments:
The Planning Commission held a public hearing on amendments to the Ordinance and PFM on January 15, 2003.  The Planning Commission deferred decision and requested staff to respond to certain issues brought up at the hearing.  The Planning Commission Environment Committee, in conjunction with the Environmental Quality Advisory Council (EQAC), held a series of public meetings on February 5, 2003, March 5, 2003, March 19, 2003, and April 2, 2003, to discuss issues brought up during the hearing.  In addition to the public notice normally provided for Planning Commission committee meetings, all citizens who testified at the public hearing were invited to the meetings.  The use of the protocol, the definition of perennial streams, the function of the map, and the effective date of the amendments, all of which are interrelated, were discussed by this group.  A specific concern of a number of the public participants was to have a map that had the upstream limits of perennial streams designated and could be relied upon in planning construction projects.  Others felt that the Ordinance should allow the designation of a stream as perennial or intermittent and the resulting RPA depicted on the map to be challenged (i.e. rebutted) based on new and/or better information than what was used to prepare the map, i.e., the protocol.  Consensus was not reached on all issues and as a result revised amendments with alternatives were re-advertised for a second public hearing on April 30, 2003.  At the April 30, 2003, hearing, the decision was deferred to the Planning Commission’s May 7, 2003, meeting, at which time there was additional discussion of the alternatives prior to making a final recommendation to the Board.   
The Planning Commission considered two alternatives for the definition of “water body with perennial flow” [see attached].  The first alternative was the definition proposed in the original advertised amendments that did not include a reference to the map or the results of the DPWES field studies, which were not completed at the time.  It would have allowed streams to be reclassified as perennial or intermittent based on studies approved administratively by the Director in accordance with PFM requirements.  For example, if a property owner could conclusively demonstrate that the original designation of a stream segment as perennial was incorrect then the designation could be changed.  Conversely, a stream segment’s original designation as intermittent could be changed to perennial.

The second alternative that was considered by the Planning Commission would have allowed the adopted map to be more definitive with respect to the upstream limit of perennial streams.  This was accomplished by tying the upstream limit to the limit depicted on the map.  The limits would be based on the results of the DPWES field studies.  As a result, this would not have allowed the revised Ordinance to become effective until the field studies and maps were completed.  A more definitive perennial stream network on the map would have the advantage of greater but not absolute certainty for the regulated community with respect to the upstream limit of the RPA.  This alternative also provided that the presumption of perenniality or non-perenniality could still be challenged but, if successful, would require a formal Board action to amend the map.

The Planning Commission recommended that the first alternative definition be approved and be in effect until December 31, 2003, and that a hybrid of the two alternative definitions become effective on January 1, 2004, after the maps were adopted.  Under the hybrid definition, a stream would have to be both perennial and depicted on the map for it to be regulated as perennial.  If a property owner could conclusively demonstrate that the original designation of a stream segment as perennial was incorrect then, under the PFM provision, the finding of perenniality could be changed by the Director of DPWES administratively.  However, a stream segment’s original designation as intermittent could only be changed to perennial by the Board through an amendment to the map.

On July 7, 2003, the Board adopted the hybrid definition with a revision to the language on how the width of perennial streams are determined and made the revised Ordinance effective at the time the map was adopted on November 17, 2003. 

Wedderburn Property - Stream Reclassification:
An unnamed tributary to Bear Branch runs in a generally north to south-west direction through the Wedderburn property for a distance of approximately 850 feet.  The County conducted a field survey of this segment of the stream using the County’s protocol on May 29, 2003.  The survey resulted in the lower portion of the stream from the south-west property line to the downstream end of the culvert under the existing gravel driveway (approximately 330 feet) being classified as a perennial stream.  It was depicted as a perennial stream with an associated RPA on the CBPA map adopted by the Board on November 17, 2003.
On December 2, 2003, Wetland Studies and Solutions Inc. (WSSI) submitted an RPA study (County Plan #2504-RPA-1-1) to have the stream reclassified as intermittent.  The basis for this request was field surveys conducted by WSSI on October 7, 2002, and June 27, 2003, using the original North Carolina Division of Water Quality’s (NCDWQ) “Perennial Stream Reconnaissance Protocols” and the County’s protocol.  An affidavit from the property owner that the stream is dry at least once a year under normal weather conditions was submitted as supplemental information while the study was under review by County staff.  WSSI’s position was that the results of WSSI’s application of the County’s protocol indicated that the stream was intermittent and that the observations of no flow on October 7, 2002, and the owner’s affidavit proved it.  Although WSSI reported that no stream flow was observed on October 7, 2002, these observations were made during a drought.  Stream flow was observed by WSSI on June 27, 2003, when they applied the protocol for the second time.  With respect to the affidavit from the property owner, State guidance indicates that observations by long-term residents should be viewed with caution and that such anecdotal information should not be relied upon in making final determinations.  For the foregoing reasons, the study did not meet the PFM requirement for submission of “observational data of the absence of stream flow during nondrought periods” necessary to reclassify the stream and was disapproved by County staff on January 20, 2004.

WSSI performed additional observations of the stream on September 2, 2004, and September 4, 2004, during a nondrought period, at which time the stream was found to be dry.  WSSI documented these observations and submitted a new RPA study (County Plan #2504-RPA-2-1) on September 10, 2004, to have the stream reclassified from perennial to intermittent.  County staff reviewed the study, made a determination that the new observational data met the PFM requirements, and approved the study on September 24, 2004.

Pending Amendments:

In response to concerns surrounding the reclassification that was approved for the Wedderburn property, DPWES advised the Board at the March 28, 2005, Environmental Committee meeting that the following actions will be taken:

· Amendments to the PFM will be prepared to more clearly define requirements for the collection and documentation of observational data of stream flow used in reclassifying streams from perennial to intermittent.

· Amendments to the Ordinance will be prepared to provide for notification of adjoining property owners that reclassification studies have been submitted.

· Administrative procedures will be put in place for Board members to be notified of the submission of reclassification requests.

· Amendments to the PFM will be prepared to revise existing language that may be inconsistent with the adopted definition of perennial streams and does not reflect the completion of the DPWES field studies and adoption of the map.  

Attachments:

cc:
Robert A. Stalzer, Deputy County Executive


Jimmie D. Jenkins, Director, Department of Public Works and Environmental Services

