Draft Board Action Item for the Establishment of a Police Civilian Review Panel — for review and
discussion at the October 25, 2016, Board of Supervisors Public Safety Committee Meeting

ACTION - XX

Approval of the Recommendation of the Independent Oversight and Investigations
Subcommitiee of the Ad Hoc Police Practices Review Commission to Establish a Police
Civilian Review Panel

ISSUE:
Board of Supervisors approval of the recommendations of
and Investigations Subcommittee of the Ad Hoc Police

dependent Oversight

serious misconduct.

RECOMMENDATION:
The County Executive recommends
recommendations of the Independen
Ad Hoc Police Practices Beview Com
proposed revisions.

isors approve the
ations Subcommittee of the
vilian Review Panel with

TIMING:
Board action is reque

y in an open and transparent process to recommend

nd the Police Department achieve the goals of maintaining
a safe communi g a culture of public trust, providing for the fair and timely
resolution of police-involved incidents and information release, and reviewing Crisis
Intervention Training (CIT) and police responses for cases involving mental health.

changes to he

On October 20, 2015, the Ad Hoc Police Practices Review Commission submitted its
final report and recommendations to the Board of Supervisors. On November 17, 2015,
the Board of Supervisors approved a process for assigning, prioritizing, reviewing,
tracking, and considering the 202 Commission recommendations.
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On November 17, 2015, the Board also directed an annual report and a final summary
report on the status and implementation of all of the Commission’s recommendations.
The first annual report shall be presented to the Board by December 13, 2016.

This Action ltem is specifically related to the implementation and furtherance of the
recommendations of the Independence Oversight and Investigations Subcommittee for
the establishment and scope of a police Civilian Review Panel, consistent with the
presentations and discussion at the October 25, 2016, Public y Committee
meeting.

Fundamental to the recommendations of the Independ
Subcommittee is that the Board adopt recommend
of the Commonwealth of Virginia and County poli
its goals of maintaining a safe community, en
ensuring that policies provide for the fair an

ght and Investigations

g a culture of pub
ly resolution of police-i

incidents. These recommendations are aime lic trust in
the Police Department and its officers by the es of a Police Civilian Review
Panel, a function in line with the re i Final Report of the President’s
Task Force on 21st Century Polic . nendation 2.8 of that report

numbers 18 — 24 as ‘ re specific to the establishment of the
Police Civi i

cerning alleged FCPD misconduct.
pbers shall be appointed by the Chairman of the

he terms of the Panel members shall be staggered. The
Panel members shall elect one of their members to serve as Chair
of the Panel.

b) The Panel shall be composed of seven (7) citizens and two (2)
alternates residing in Fairfax County with expertise and experience
relevant to the Panel's responsibilities.
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c) Factors to be considered in appointing Panel members include:
community and civic involvement; diversity; law enforcement and/or
criminal investigative experience, reputation in the community and
other factors designed to ensure a balanced Panel representative
of Fairfax County. No Panel member shall be a current or former
employee of Fairfax County, shall hold a public office, or shall have
a relative who is a member of the FCPD. One (1) of the Panel
members shall have prior law enforcement experiehce (other than
as a member of the FCPD). ’
d) The Panel shall be authorized to retain
consultant to assist it with the fulfillment

"abuse of authority" or "serious mis
officer. The Panel shall not review alle
review by the Auditor.
a) "Abuse of authorit nduct" shall be defined
by the Panel and ma ,_ busive, racial, ethnic or
sexual Ianguage' hara imi based on race,

ause as determined by the Panel, within
f the requester being notified of the completion of
PD investigation.

investigation r port (if any) relating to the alleged misconduct or within
forty-five (45) days of the receipt of the FCPD report if there was no IAB
investigation, the Panel may schedule a public hearing to review the
FCPD investigation.
a) The complainant and the FCPD (including the involved FCPD
officers) shall be afforded the opportunity to personally present
evidence, statements, and arguments to the Panel.
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b) Command staff and IAB investigators shall appear before the
Panel upon request to answer any questions from the Panel as to
the investigation and action taken or not taken. The County
Executive or his/her designee shall produce any documents or
other materials in the possession of the FCPD or other County
offices and departments as requested by the Panel. At the Panel's
discretion, further investigation by IAB may be requested.

21) The Panel review of the investigation shall be col ted and a public

a) If the Panel disagrees with the findin the yestigation, the
Panel shall publicly advise the Chair '

investigations a ‘ rece quarter, and meet
with the Panel# 3 further review of the Auditor's

erning FCPD policies and practices, and those of
mditor and the Civilian Review Panel.

These rex i also Irsted on the Ad Hoc Police Practices Review
commissio endations Assignment and Tracking Spreadsheet
(Attachment ependent Oversight & Investigations) 18 through 24,

inclusive.

It is recommended that the Board adopt Commission Recommendations 18, 19.a,,
19.c., and 23 as written, establishing a Civilian Review Panel.

Based on Board discussion, staff review and recommendations, and a legal review,
revisions for Board adoption are proposed for Recommendations 18.a., 18.b., 18.c.,
18.d., 19, 19.b., 20., 20.a., 20.b., 21, 21.a., 22, and 24. The proposed revised language
for each is as follows:
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Recommendation 18.a) Panel members shall be appointed by the Chairman of the
Board of Supervisors, with the approval of the Board, for a term of three (3) years;
subject-to-dismissal-only-forgood-cause. Panel members will serve at the pleasure of
the Board. A Panel member may be appointed to no more than two (2) consecutive
terms. The terms of the Panel members shall be staggered Th “Panel members shall

citizens and two (2)
alternates residing in Fairfax County with expertise and i relevant to the
Panel's responsibilities.

Alternate Proposal for Discussion:

by the Board of Supervisors and fi
organizations for appointment: (1) Virgini ber of Commerce, (2) Fairfax

County Federation of Citizen Associ ! Vil ri rganization (such as the
NAACP or ACLU), (4) Fairfax Bar Ass ] j FCPD police officer
membership organization A Dolice or the Fraternal Order

of Police) (or by con i mbership organizations). No
Panel member sh rrent law enforcement officers shall be
ineligible. Memb inted J Police Organizations shall not be

! bers shall not be compensated for

of Fairfax County, shalt hold a public office or be a
or shall have a relative who is a member of the FCPD. One
shall have prior law enforcement experience (other than as a

candidate for a
(1) of the Panel m ;
member of the FCPD).

Additional Proposed Language for Discussion:

Panel members must be at least 18 years of age and must agree to submit to a
background check and successfully complete the Fairfax County Police Department’s
Citizens Police Academy, and other recommended trainings to be determined. Panel
members may not have any prior felony convictions or any convictions of moral
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turpitude. Panel members must not be a plaintiff in civil action against Fairfax County at
any time during their application for or membership on the Panel. Applicants selected
for the Panel will be subjected to a criminal background check conducted through the
Department of Human Resources.

Recommendation 18.d) The-Panelshallbe-authorized-to-retain-a-criminal-investigative

Recommendation 19) An individual may file a complaint of
police officer with the Police Department, the Auditor or t
investigation by the Police Department. An individual
“completed internal FCPD investigation by the Pane

misconduct by a
el to request an
request a review of a

review shall be in writing through the Auditor son(s) for
the request for review. The Panel shall not
review by the Auditor.

The Auditor or designee, in consultgtion wi of Police or designee, shall
determine if a complaint concerns i ubject of pending criminal
proceedings. If so, the Auditor or de fer informing the complainant
that the complaint is being deferred i ion of the criminal

proceedings.

The Auditor, in co torney’s Office, shall determine if a
complaint conce ct of pending civil proceedings. If so, the
Auditor or designeé Lthe complainant that the complaint is
being deferred indefi

serious miscon defined by the Panel), the FCPD shall provide a report
back to the Panel sixty (60) days with respect to its review and handling of the
complaint. The Panef shall provide an extension if requested by the Chief of Police in
order to protect an ongoing criminal or internal affairs investigation. Absent good cause
provided by the Police Department for production of the report within a reasonable time
period, the Panel may report the matter to the Board of Supervisors, through the
Chairman. The Board may direct the Chief of Police to ensure completion of the
investigation, or to report on the reasons for delay and an expected completion date.
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Recommendation 20) Absent good cause, within forty-five (45) days of receipt of the
FCPD investigation report (if any) relating to the alleged misconduct or within forty-five
(45) days of the receipt of the FCPD report if there was no IAB investigation, the Panel
may, at its discretion, and through the Auditor, schedule a public hearing to review the
FCPD investigation. The Auditor or his or her designee shall send notification of the
date and time of the hearing to Panel members, Police Department Internal Affairs
Office, the County Attorney’s Office, and the complainant. Panel review hearings shall
be recorded and records maintained in accordance with the lerarv of Virginia Records
Retention and Disposition schedule.

Recommendation 20.a) The-com

and-argumentstothe Panel

s) for the request for
provide statements

ainant’s statemient, the Police Department
ble of the investigation shall present all findings of fact and
\nd received, including witness statements, subject to

al access to the entire statement for the purpose of its

aw. _The Internal Affairs officer presenting information to the Panel
may publicly state only that the officer admitted or denied the
allegation, unless the officer consents to the public release of the entire
statement.

The Panel may convene in private to deliberate; however, any
deliberations by the Panel which do not address the alleged improper
conduct or performance of duties of an officer shall be conducted in an
open public hearing. Neither the police department representative, hor

7
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any Panel member shall reveal the identity of any victim of sexual
assault, unless authorized to do so by the victim, or of any juvenile.

The Panel, in its discretion, may invite any person previously identified as a witness to
appear at such hearings to answer questions proffered by the Panel; provided,
however, that the Panel shall not have subpoena powers. The County Executive or
his/her designee may require the attendance of any County employee, other than the
involved officer(s), whose appearance is requested by the Panelunless such required
attendance violates any statutory or constitutional right of th joyee. The County
Executive may also require the providing of any relevant d ents or other materials
in the possession of the FCPD or other County offices ap ments as requested
by the Panel unless legal privilege to withhold exists. discretion, further
investigation by {AB the Police Department may b

Any police officer(s) subject of the complaint gations shall have

ht to testify
before the Panel, but may not be compelle pear. "

review an officer's personnel reco
investigative case file, each Panel :
case file shall be required to sign a _ohii iality affirming that the file and
case record is deemed a disclosed nor shall copies
be provided to the publi¢ Panel, the Auditor or his or
her designee, in cor olice and the Internal Affairs Bureau,

. oncerning an identifiable juvenile. If the
rward the file to the County Attorney’s
Office, which shall rec¢ 4 s a juvenile in conformance with the
requirem; ined] 6.1-301, or any successor provision.

nsion, such as a delay due to a pending criminal or
Internal Af igati r the unavailability of a key withess. A delay and the
cause shall b

a a
-, -

a) Upon completion of its review, the Panel, in its findings, may:
1. Concur with the findings and determination of the Police Department
investigation.
2. Advise the Auditor and the Board of Supervisors that the findings are not
supported by the information reasonably available to the Police Department
and recommend further review and consideration by the Chief of Police.

8
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3. Advise the Auditor and the Board of Supervisors that in its judgment the
investigation is incomplete and recommend additional investigation.
4. Conclude that the complaint is not appropriate for review by the Panel.

Upon a finding by the Panel under provisions 3. or 4. the Board may direct the Chief of
Police to take further action as it deems appropriate.

port to the public

ations to the Board
ns to FCPD policies,
hese annual reports shall
ie Board’'s Public Safety

Recommendation 22) The Panel shall issue an annual written
describing its activities for the reporting year, including reco
of Supervisors, Auditor, and the Chief of Police, including
training, and practices that the Panel concludes are ne

Recommendation 24) FaifaxC

2 O\A omm aYaWa\¥laYa o
v WO © v/ / Y

Staff recommends that the Board a
Civilian Review Panel and its scope.

nel t r that reports and

1. Itis the purpose -
Jinternal administrative investigations

views shall not be considered civil or criminal proceedings
iews of administrative investigations concerning the

All Panel hearings shall be open to the public; provided, however, that in the
discretion of the Panel for good cause shown, a hearing may be closed upon the
request of a party to protect the privacy of individuals such as juveniles and
victims of sexual assault. Also, Panel deliberations may be conducted as
provided for, but the Panel's decision shall be announced in public once they
have concluded their deliberations.
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2. The Panel shall not review complaints specific to only the discipline imposed on
police officers. The Auditor shall inform the complainant in writing that discipline
is not subject to review by the Panel. If, however, the Panel during a review for
other allowable reasons questions the discipline imposed they shall refer the
matter to the Auditor for review. The Auditor shall review and publicly report
annually, in the aggregate, its findings on such complaints of imposed discipline.

3. Following establishment, and prior to any hearings or reviews, the Panel shall
craft bylaws and procedures, which shall be subject to oval by the Board of
Supervisors. All subsequent amendments to the Pa bylaws and procedures
shall be approved by the Board of Supervisors. '

that his or her personal interests may infl
or case in an impartial manner, that m
therein, including hearing and/or dis
member shall indicate to the Chairperse
and thereafter the Panel member shall be
participating in the matter.

rom hearing and/or

isors. The Office of
to the Panel. The
he Auditor and the
be discussed)

5. The Panel shall report directly,
Independent Auditor shall pro
County Attorney’s O
Panel. (this latt

FISCAL IMPACT:
The Civilian Review

ted costs will primarily include as of yet
nt and County Attorney’s Office staff time and any

STAFF:
David M. Rohrer, Deputy County Executive
Colonel Edwin C. Roessler Jr., Chief of Police
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