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On January 29, 2021 the Hon. Bruce D. White held a hearing on Plaintiff’s Plea in Bar to Ms.
Heard’s Anti-SLAPP defense, requesting the Court rule, as a matter of law, on whether the
statements subject to Mr. Depp’s defamation claim were regarding matters of public concern. The
Court, after granting a long briefing schedule and lengthier hearing, and considering all the
evidence and arguments, including declarations and other authorities, took the matter under
advisement. On March 24, 2021, the Court ruled that as a matter of law, the statements were of
matters of public concern and therefore satisfied the first prong of the Anti-SLAPP statute.
Specifically, the Court held:

the statements made by Defendant/Counterclaim Plaintiff Amber Heard in the Op Ed published

in The Washington Post are, as a matter of law, “regarding matters of public concern that

would be protected under the First Amendment to the United States Constitution made by that
person that are communicated to a third party;"” therefore satisfying the first prong ("of public
concemn") of the Anti-SLAPP statue, Va. Code § 8.01-223.2

3/24/21 Order at 1. Att. 1.

Mr. Depp raised the same arguments at the Plea in Bar he now raises here. Compare 1/13/21
Br. at 3 (“The Court Should Rule that, As @ Matter of Law, Defendant’s Statements... Do [Not]
Concern Important Public Issues.”) fo Br. at 1, 2 (seeking summary judgment “as a matter of law,”
because he claims the statements at issue do not regard matters of public concern). Mr. Depp also
previously argued that the Virginia Supreme Court’s decision in Pendleton v. Newsome, 290 Va.
162, 174 (2015) prevented Ms. Heard from obtaining Anti-SLAPP protection. Compare 1/13/21
Br. at 3-4 to Br. at 3. Mr. Depp also previously argued that the use of the word “solely” in the Anti-
SLAPP statute meant that Ms. Heard could not receive Anti-SLAPP immunity. Compare 1/26/21
Rep. Br. at 2 fo Br. at 2. Mr. Depp’s current Motion offers no new'facts and asserts no new law.

The Court’s March 24, 2021 ruling is consistent with the caselaw, which has held that this issue is

a question of law in Virginia. Alexis v. Kamras, 2020 U.S. Dist. LEXIS 227962, at *55 (E.D. Va.



Ay

Dec. 3, 2020) (Payne, J). Mr. Depp offers no basis for the Court to reverse or reconsider its prior
ruling, which was more extensively briefed, evidentiary support was presented, and the Court
examined the issues in lengthier and considerable detail. Mr. Depp’s Motion for Summary
Judgment should be denied.!

MATERIAL FACTS

In late 2017, the nation witnessed a series of accusations of famous, powerful men abusing
women. This triggered an intense, ongoing debate about the prevalence of abuse and the
nature of the societal forces that have long caused victims — mainly women —to remain silent.?
On December 18, 2018, Ms. Heard joined that conversation by publishing an Op-Ed online in
The Washington Post, that described her as “anactress and ambassador on women’s rights at the
American Civil Liberties Union.” Att. 2. The ACLU suggested and assisted Ms. Heard in
writing the Op-Ed piece, and the ACLU submitted the piece to the Washington Post. The Op-
Ed addressed how victims are often intimidated by institutions and social dynamics that protect
abusers, and that these dynamics cause people to question victims. Att. 3 (Declaration of ACLU)
1 5. The editors at The Post (not Ms. Heard) created the title, “Amber Heard: I spoke up against
sexual violence — and faced our culture’s wrath. That has to change.” When the same Op-Ed
appeared in The Post’s print edition one day later, the editors changed the title to “A
Transformative Moment for Women.” Att. 4.

The dominant message of the Op-Ed is that “[w]e are in a transformative political moment™

! Moreover, as the Virginia Supreme Court has long held, “the decision to grant a motion for
summary judgment is a drastic remedy.” Smith by Rosen v. Smith, 254 Va. 99, 103 (1997).

2See, e.g., Jeannie Suk Gersen, Bill Cosby’s Crimes and the Impact of #MeToo on the American
Legal System, NEW YORKER (Apr. 27, 2018); Amy Kaufman & Daniel Miller, Six Women
Accuse Filmmaker Brett Ratner of Sexual Harassment or Misconduct, L.A. TIMES (Nov. 1,
2017); Jodi Kantor & Megan Twohey, Harvey Weinstein Paid Off Sexual Harassment Accusers
for Decades, N.Y. TIMES (Oct. 5, 2017).
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and “have an opening now to bolster and build institutions protective ofiwomen.” Ms. Heard
described the lessons of the #MeToo movement, surveyed the dramatic rise of women in
electoral politics, and declared that “[w]omen’s rage and determination to end sexual violence
are turning into a political force.” She called on Congress to “reauthorize and strengthen the
Violence Against Women Act,” and criticized “proposed changes to Title IX rules governing
the treatment of sexual harassment and assault in schools.” More broadly, she advocated the
election of “representatives who know how deeply we care about these issues,” as well as the
adoption of cultural and political reforms to *“right the imbalances that have shaped our lives.”

On March 1, 2019, Mr. Depp filed a Complaint alleging defamation against Ms. Heard
based on the Op-Ed. In response, Ms. Heard filed a Demurrer and Plea in Bar. Following the
Demurrer, the remaining statements from Ms. Heard’s Op-Ed at issue are: (1) Amber Heard: I
spoke up against sexual violence—and faced our culture’s wrath. That has to change. (2) Then
two years ago, [ became a public figure representing domestic abuse, and I felt the full force of our
culture’s wrath for women who speak out. (3) I had the rare vantage point of seeing, in real time,
how institutions protect men accused of abuse. Att. at 5 at 4-5, Mr. Depp then sought to dismiss
Ms. Heard’s Plea in Bar as to her Anti-SLAPP immunity defense. The Court ruled that as a “matter
of law” Ms. Heard’s statements regarded “matters of public concern,” thus “satisfying the first
prong ... of the Anti-SLAPP statute,” and the second prong, whether the statements were made
with actual malice, would be determined by a jury at trial. 3/24/21 Order, Att. 1,

ARGUMENT

Virginia’s anti-SLAPP statute, Va. Code § 8.01-223.2, enacted in 2017, grants immunity to
persons alleged to have made certain defamatory statements regarding matters of public concern:

A person shall be immune from civil liability for... a claim of defamation based solely on
statements (i) regarding matters of public concern that would be protected under the First

3



Amendment to the United States Constitution made by that person that are communicated to a

third party.... The immunity ... shall not apply to any statements made with actual or

constructive knowledge that they are false or with reckless disregard for whether they are false.
Va. Code § 8.01-223.2(A). There are two issues that must be determined. First, whether the
statements at issue regard a matter of public concern. If they do, the immunity attaches. This issue
has already been decided by this Court. Att, 1. Second, immunity can only be lost if the statements
were made with actual or constructive knowledge that they are false or with reckless disregard for
whether they are false. “[T]he question of whether the statements were made with reckless
disregard for their truth or constructive knowledge of their falsity will go to a jury.” Alexis, 2020
U.S. Dist. LEXIS 227962, at *57. Mr, Depp seeks summary judgment on the first prong.

Mr. Depp, citing no Anti-SLAPP cases, advances three arguments. First, Mr. Depp argues (as
he did previously) that because the alleged defamatory statements are “defamatory innuendo,”
somehow Virginia’s Anti-SLAPP statute does not apply, citing Pendleton v. Newsome, 290 Va.
162, 174 (2015). But Pendleton did not involve the Anti-SLAPP statute at all. It merely held that
at the demurrer stage, innuendo can potentially be defamatory. Pendleton is, thus, inapposite to
the issue at hand. Moreover, it would be nonsensical for statements that potentially imply
defamation to be exempted from Virginia’s Anti-SLAPP statute while more direct statements
would be covered. And at this stage, Mr. Depp still must prove at trial that the statements that
survived demurrer are of and concerning him. His argument forgets this burden of proof.

Second, Mr. Depp argues (as he did previously), the alleged defamatory innuendo that
purportedly implies Mr. Depp abused Ms. Heard is not covered by the Anti-SLAPP statute because
it relates to their relationship, and those statements are not “solely” matters of public concern.
First, he misplaces the word “solely” in the statute — the Defamation claim must be solely on the

Op-Ed, which it is. Moreover, Courts throughout the country have held that statements regarding



domestic violence and sexual harassment are issues of public concern, and have found those claims
to be matters of public concern even when they include accusations against individuals. For
example, in Sipple v. Found. for Nat'l Progress, the Court held that a complaint arising from a
magazine article that accused a nationally known political consultant of domestic violence fell
within the scope of the anti-SLAPP statute because “domestic violence is an extremely important
public issue in our society.” 71 Cal. App. 4th 226, 239 (1999). In Guzman v. Finch, 2019 WL
1877184, at *5—6 (S.D. Cal. Apr. 26, 2019), with facts similar to circumstances here, the Court
found that a Facebook post discussing the author’s experience with rape and domestic violence to
empower other survivors qualified as an issue of public interest because “the focus of Defendant’s
conduct appear[ed] to be the public interest in domestic violence and/or abusive relationships
rather than an effort to gather ammunition for another round of [private] controversy.” Id. And in
Campone v. Kline, 2018 WL 3652231, at *7 (Tex. App. Aug. 2, 2018), the Court held that
allegations that a religious leader had made multiple women feel uncomfortable were protected
under Texas’s anti-SLAPP statute because “[t]hose allegations can be viewed as touching on issues
of .. . public safety.” ® Ms, Heard’s article is, as the Court has already found, clearly about a matter
of public concern even where it mentions, in broad terms, some of her life experiences.

Finally, Mr. Depp argues that Ms. Heard’s conduct from 2016 to the time of the Op-Ed,
somehow exempts application of the Anti-SLAPP statute. Yet Mr. Depp’s Complaint is based
solely on the Op-Ed, and no other activities. Thus, this differs from the case he cites, Smithfield

Foods, Inc. v. United Food & Commercial Workers Int’l, 593 F. Supp. 2d 840, 847 (E.D. Va.

3 See also e.g., Annette F. v. Sharon S., 119 Cal. App. 4th 1146 (2004) (charges of domestic abuse
by one partner in a lesbian relationship that had achieved national prominence due to adoption
litigation were an issue of public interest because claims “potentially affected a large number of
children and adoptive parents beyond the direct participants.”)
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2008), which was based on a tortious interference claim, not a defamation claim, and related to
the old version of the statute, and it was alleged Defendant’s conduct included much more
interference with Plaintiffs than statements made at a public hearing. Id. Thus, like every other
case cited by Mr. Depp in this Motion for Summary Judgment, Smithfield is entirely inapplicable.

CONCLUSION

Mr. Depp simply rehashes the same arguments he previously asserted unsuccessfully. This
Court has already ruled, as a matter of law, on these very same issues, at Mr. Depp’s request and
Mr. Depp has provided no new facts or law to justify reversing the Court’s ruling. For all the
reasons set forth in the earlier briefing and in this brief, Ms. Heard respectfully requests this Court

deny Mr. Depp’s Motion.
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VIRGINIA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY
JOHN C. DEPP, II,

Plaintiff/Counterclaim-Defendant,

v. Civil Action No.: CL-2019-0002911

AMBER LAURA HEARD,

Defendant/Counterclaim-Plaintiff.

ORDER
THIS MATTER CAME TO BE HEARD upon Plaintiff/Counterclaim-Defendant’s
Motion to Deny the Remainder of Defendant/Counterclaim Plaintiff’s Plea in Bar, and
Defendant/Counterclaim-Plaintiff's motion to Schedule an Evidentiary Hearing Before a Jury on
the Remaining Issues (the “Motion”), and upon consideration of the briefs, exhibits and
argument of counsel, it is hereby

ORDERED as follows:

1) the statements made by Defendant/Counterclaim Plaintiff Amber Heard in the Op Ed
published in The Washington Posi are, as a matter of law, “regarding matters of
public concern that would be protected under the First Amendment to the United
States Constitution made by that person that are communicated to a third party;™
therefore satisfying the first prong (“of public concern™) of the Anti-SLAPP statue,
Va. Code §-8.01-223.2; and it is further

2) the remaining issuc on the immunity portion of the Anti-SLAPP statute, i.e., whether

Ms. Heard made the statements “with actual or constructive knowledge that they



[were] false or with reckless disregard for whether they [were] false,” will be\
)
determined by:a jury as part of the trial scheduled to commence on ,r. : l'

O ORDERED.,

ck
Dated: J-::my &,’ 2021

Chief Judge, Fairfax County Circuit Court

Compliance with Rule 1:13 requiring the endorsement of counsel of record is modified by the
Court, in its discretion, to permif the submission of the following electronic signatures of
counsel in lieu of an original endorsement or dispensing with endorsement.

WE ASK FOR THIS:

avid . Murpny .
Charlson Bredehoft Cohen & Brown, P.C.

11260 Roger Bacon Drive, Suite 201
Reston, Virginia 20190

Telephone: (703) 318-6800
ebredehofifticbeblaw.com
anadelhafif@icbeblaw.com
dmurphy@cbeblaw.com

J. Benjamin Rottenbori (VSB No. 84796)
Joshua R. Treece (VSB No. 79149)
WooDs ROGERS PLC

10 8. Jefferson Street, Suite 1400

P.O. Box 14125

Roanoke, Virginia 24011

Telephone: (540) 983-7540

brottenborn@woodsrogers.con
itreecef@woodsrogers.com

Counsel to Defendant/Counterclaim-Plaintiff, Amber Lawra Heard
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SEEN AND

Benjamin G. Chew (VSB.29113)
Andrew C. Crawford (VSB 89093)
BrownN RuDNICK LLP

601 Thirteenth Street, N.W.
Washington, D.C. 20005
Telephone: (202) 536-1700
Facsimile: (202) 536-1701
bchew(@brownrudnick.com

acrawford@brownrudnick.com

Camille M. Vasquez (admitted pro hac vice)
Browx RUDNICK LLP

2211 Michelson Drive

Irvine, CA 92612

Telephone: (949) 752-7100

Facsimile; (949) 252-1514

cvasquez/dibrownrudnick .com

Counsel for Plaintiff/Counterclaim-Defendant, John C. Depp, 11
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Amber Heard is an actress and ambassador on women's rights at the American Civil Liberties Union.

T was exposed to abuse at 2 very young age. I kmew certain things early on, without ever having to be told. 1
knew that men have the power — physically, socially and financially — and that alot of institutions support

that arrangement. I Imew this long before I had the words to articalate it, and I bet you learned it young, too.

Like many wamen, I had been harassed and sexually assaulted by the time I was of college age. But I kept
guict — I did not expect filing complaints to bring justice. And I didn't see myself as a victim.

Then two years ago, I became a public figure representing domestic abuse, and I felt the full force of our
culture’s wrath for women who speak out.

Friends and advisers told me I would never again work as an actress — that I would be blacklisted. A movie
was attached to recast my role. I had just shat a two-year campaign as the face of a global fashion brand, and
the company dropped me. Questions arose as to whether I would be able to keep my role of Mera in the
movies “Justice League™ and “Aquaman.”

I had the rare vantage point of seeing, in real time, how institutions protect men accused of abuse.

Egsg?ﬁﬂnﬂggfunm tener 1o Quisting Ewﬁn.ggsmg—ﬂgiggnbﬂigig
(Kata Woodsama, Daniclio Kunitz/The Washinglon Post)

Imagine a powerful man as a ship, like the Titanic. That ship is a huge enterprise. When it strikes an iceberg,
there are a lot of people on board desperate to patch up holes — not because they believe in or even care
about the ship, but because their own fates depend on the enterprise.
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In recent years, the 2MeToo movement has taught us mwoc_" vﬂquo..su. like this works, not justin
Hollywood but in all kinds of institutions — workplaces, places of worship or simply in particular
comsaunities. In every walk of life, women ure confronting these men who are buoyed by social, ecoquomic
and enltursl power. And these institutions are beginning to change.

We are in a transformative political moment. The president of our country has been accused by more than a
dozen women of sexual misconduet, inelnding assault and harassment. Ontrage over his statements and
behavior has energized a female-led opposition. #MeToo started a conversation about just how profonndly
sexual violence affects women in every area of our lives, And Inst month, more women were elected to
Congress than ever in our history, with a mandate to take women's issues seriously, Women's rage and
determination to end sexual violence are turning into a political force.

We have an opening now to holster and build institutions protective of women. For starters, Congress can
reauthorize and strengthen the Violence Against Women Act. First passed in 1994, the act is one of the most
effective pieces of legislation enacted ta fight domestic violence end sexual assault, It creates support
systems for people who report abuse, and provides funding for tape crisis centers, legal assistance programs
and other critical services, It improves respanses by law enforcement, and it prohibits discrimination against
LGBTQ survivors. Funding for the act expired in September and has anly been temporarily extended.
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We should continue to fight sexual assault on college campuses, while simultaneously insisting on fair
processes for adjudicating complaints. Last month, Educaticn Secretary Betsy DeVas proposed changes to
Title IX rules governing the treatment of sexual harpsement and assault in schools. While some changes
would make the process for handling complaints more fair, others would weaken protections for sexual
assault survivors. For example, the new rules would require schools to investigate only the most extreme
complaints, and then only when they are made to designated officials. Women on campuses already have
trouble coming forward about sexual violence — why would we allow institutions to seale back supports?

1 write this as a woman who had to change my phone number weekly because I was getting death threats.
For months, I rarely left my apartment, and when I did, I was pursued by camera drones and photographers
on foot, on motorcyeles and in cars. Tabloid autlets that posted pictures of me spun them in a negative light.
I felt as though I was on trial in the court of public opinion — and my life and livelihood depended on myriad
judgments far beyond my control.

I want to ensure that women who come forward to talk about viclence receive more support. We are electing
representatives who know how deeply we care ahout these issues, We can work together to demand changes
to laws and rules and coclal norms — and to right the imbalances that have shaped aur lives.

Read more:

The Post's View: What Betsy DeVos's new Title IX changes get right — and wrong

Betsy DeVos: It's time we balance the scales of justice in our schools

Janet Napolitano: Don't let the Trump administration undermine Title IX

Mili Mitra: The most horrifying part of the Dartmouth sexupal harassment case
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VIRGINIA:
IN THE CIRCUIT COURT OF FAIRFAX COUNTY
JOHN C. DEPP, II,
Plaintiff and Counter-defendant,
V. Civil Action No.: CL-2019-0002911

AMBER LAURA HEARD,

Defendant and Counter-plaintiff.

DECLARATION OF BEN WIZNER

L, My name is Ben Wizner, [ am employed by the American Civil Liberties Union
Foundation (*ACLU) in the position of Director of the Speech, Privacy, and Technology
Project. I am familiar with the facts set forth in this Declaration based on my position with the
ACLU.

2. The ACLU Women’s Rights Project, a project within the Ruth Bader Ginsburg
Liberty Center of the ACLU Legal Department, engages in systemic legal reform to ensure that
everyone has the freedom to live, work, and learn regardless of gender. One of its priorities is
holding institutions accountable for gender-based violence and requiring them to adopt systems
to prevent such violence before it happens

3. Domestic violence, sexual assault, and other forms of gender-based violence
deprive women and girls of their fundamental ability to live with dignity. Women and girls
experience domestic violence and sexual assault at alarming rates. Governments, institutions,
laws, and policies contribute to the systematic devaluation of the lives and safety of women and

girls by failing to respond to gender-based violence and by discriminating against those

12305733v.2
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subjected to such violence. Domestic violence and sexual assault can affect women in all walks
of life, including celebrities.

4. Amber Heard is, and was in November 2018, an “ambassador” for the ACLU on
Women’s Rights. Part of Ms. Heard’s role as an ambassador for the ACLU is to speak and
write on areas the ACLU believes are of public importance, to encourage change and
reform.

5. In November 2018, the ACLU suggested Ms, Heard write and assisted her in
submitting an Op-Ed piece to The Washingtorn Post addressing the reluctance of survivors of
domestic violence and sexual assault to report their experiences, and the institutional
intimidation and social dynamics that discourage such reporting and protect abusers. Her piece
further addressed how these dynamics can cause people to question survivors who report
violence. The ACLU regards all of these matters as subjects of public concern and has
repeatedly addressed them through litigation, advocacy, and public education. This Op-Ed piece
also included discussion of the #MeToo movement, an increase in women in Congress, the
Violence Against Women Act, and reduction in schools’ obligations to respond to sexual
harassment and assault under Title IX.

6. The ACLU assisted Ms. Heard in placing her Op-Ed piece with The Washington
Post. In my view, The Washington Post is a highly regarded institution and its acceptance of the
piece for publication is a further indication of the importance of the issues that it addresses. In
the ACLU’s experience, national news outlets like The Washington Post do not look to publish
Op-Eds on private matters, but rather seek out timely pieces on newsworthy issues that will be of
interest to their readers. The fact that The Washington Post selected and published Ms. Heard’s

Op-Ed is a testament to the importance to its readership of the topics she covered.

12305733v.2



1 declare under penalty. of perjury that the foregoing is true and.correct,

January 22, 2021
Date Ben Wizner
American CivilLiberties Union
3
12305733v.2
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Rex Jofvr & Depp, W v, Aivber Lawra Heard, Case No. CL-2019-2911
Dear Counsel:
This matter came before the Court on December 200 2019, for argument on Defendant’s
Pemurrer and non-evidemiary Fiea in Bar. At the conclusion of the hearing. the Court ook the
matter under advisement. The questions presented are (1) whether Plaintift has pleaded an

actionahle claim for defamation by implication, and (2) whether Plaioilf is burred from
recovering on his defmmation claim under the applicable statute of fimitations.
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BACKGROUND

Plaintif s claim for defamation stems from four statements made in Delendant’s op-ed.
which was published in the ashington Post online and in print on December 18, 2018, and
December 19, 2018, respectively. The article, entitled “Amber Heard: [ spoke up against sexual
violenve—and faced our cubture’s wrath. That has to chunge” (online) and A transformative
moment for women™ (print). docs not name Plaintifi explicitly. it discusses how--two years
befure the op-ed was published—Delendant beeame a public figure “representing domestic
abuse.” what Deflendant experienced in the aftermath ot attaining this status, and what Delendant
helicved could be done to build institutions protective of women.” Sev Compl. Ex. A, at | -4,
Plainti [T brought this action on March 1. 2019, alleging that the op-cd was really about "M,
Heard's purported victimization afier she publicly accused her former husband. Johnny Depp
("Mr. Depp™) of domestic abuse in 2016 ... . Compl. at § 2. Plainti{T asserts that “the op-ed’s
clear implication that Mr. Depp is a domestic abuser is categoricully and demonstrably false,”
Compl. at § 3. and he specifically takes issue with the following four statements Irom the op-ed:

I. Amber Heard: I spoke up against sexual violence—and faced our culture’s wrath.
That has (o change,

2. Then two years ago. | becume a public figure representing domestic abuse, and 1
felt the [l force of our culture™s wrath lor women who speak out.
3. | had the rare vantage point of seeing. in real time, how instilutions protect men

accused ol abuse,

4, [write this as a woman who had tu change my phone number weekly because I was
getting death threats. For months, 1 rarely left my apariment. and when Edid. T was
pursued by camera drones and photographers on foot, on motoreyeles and in cars.
Tabloid outlets that posted pictures of me spun them in a negative light. I felt as
though 1 was on tria) in the court of public opinton—-and my lite and livelihood
depended on myriad judgments far beyond my control.

Compl. a1 9 22, Plainuiff details a number ol (aets amd circumstances lo contextualize the 2018
ap-ed, including certain events surrounding the couple™s highly publicized divorce in 2016, o
support his allegation that Defendant lalsely implied that she was a victim of domestic abuse at
his hams. See Compl. at 39 13-19. 24-30,

Presently before the Court is Defendant’s Demurrer, wherein Defendant asserts that the
four stalements are not actionable under a theory ol defamation, and one of Defendant’s Plea in
Bar arguments as o the statute of limitations,! This Leuter Opinion addresses these issues inurn,

i At the plea in bar portion of the hesiring, Ms. Heard reserved her srguinents that (1) she is cutitted o immunity
under Virginia's Anti-SLAPP statute and (2) that she cannot be liable for the online article’s title for a later
evidentiary hearing.
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ANALYSES
f. Defendant’s Bemurrer

On demurrer. the wial court must determine whether the complaint states 4 cause ol
activn upon which the reliel requested may be aranted. Welding, Ine. v. Blend County Service

Autin. 261 Va, 218, 226 (2001). “A demuwrrer admits the truth of ali properiy pleaded material

facts and all facts which are impliedly alleged. as well as Jacts that may be fairly and jusily
inferred.” Pendleton v. Nevesome. 290 Va, 162,171 (2015) (citing Cux Cable Hampton Roads,
Ine. v Ciry of Norfolk, 242 Va, 394,397 (1991). In deciding whether to sustain a demurrer, the
sole question before the trial court is whether the facts pleaded, implicd. and fairly and justly
inferred are legally sufficient to state a cause of action against a defendant.”™ Lf

The elements o a delamation ¢laim include: (1) publication of (2) an actionable
statement with (3) the requisite intent. Schaecher v. Bouffaulr, 290 Va, 83, 91 (2013). On
demurrer, “the trial judge is responsible for determining whether, as a matter of law, the
allegedly defamatory statensents are actionable,™ Tavlor v. Seuthside Foice, Ine., 83 Va, Cir. 190
(201 1), To be actionable,” a statement must be both “false and detfamatory.” Schigecher, 290
Va. at 91. Because sttements of opinion cannot be “false,™ they are never actionable. See Fusie
v, Riverside Healtheare Ass'n, 265 Va, 127, 132 (2003). A statememnt qualifies as “delamatory™
only if’ it “lends to injure one’s reputation in the commen estimation of mankind .

Schaecher, 290 Va. at 92 (noting the speech complained of must have “the I'(.(]Ul‘alt\. dul.mmum
“sting” to one’s repulation.”),

T'ypically, “un cditoriai or ep-ed eolumn™ is “ordinarily not actiomable™ because it
appears “in a place usually devoted 1o, or in a manner usually thought of as representing,
personal viewpoints.™ Id. However. Virginia recognizes that “a defamatory charge may be made
by inference. implication, or insinuation.”™ Carwile v. Richmond Newspapers, Inc.. 196 Va. 1, 8
(1954), and that a statement expressing a defamatory menhing may not be “apparent on its face.”
Perlleton, 290 Va, at 172 (citing Kebb v. Virgivian-Pilot Media Cos., LLC, 287 Va. 84, 89 n.7
(20143). Accordingly, “Ti]n erder w render words delamatory and actionable. it is not necessary
tsat the detametory charge be in diveet werms but it may be made indirectly. und it matiers not
how artful or disguised the modes in which the meaning is coneealed if it is in fiact defamatory.”
Carwife, 196 Va, at 7.

Under this theory of implied defamation. “in.determining whether the words and
stutements complained of are reasonably capable of the meaning ascribed 1o them by innuendo.
every fair inference that may be drawn {rom the plc dings must be resolved in the plaintiff's
favor.” Carwile, 196 Va. at 8. “However, the meaning of (he alleged delamatory language
camuot, by innuendo. be extended beyond its mdmary and commen acceptation,” Xl The
innuendo functions to show “how the words used are defamatory, and how they relate to the
plaintill, but it cannedt introduce new m.uu:r nor extend the meaning of the words used, or make
that certain which is in fact uncertain.” ff
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‘The Supreme Court of Virginia has summarized the role of a trial court on demurrer
swhere the plaintff has proceeded on a theory ol defamation by implication as fojlows:

Because Virginia law makes room for a defnation action based on a statement
expressing a defamatory meaning “not apparent on s face,” evidence s
admissible to show the circumstances surrounding the making and publication of
the statement which would reasonably cause the statemeat (o convey a
defamatory meaning to its recipients. Allegations that such circumstances
attended the making of the statement, with an explaoation of the
circumstances and the defamatory meaning allegedly conveyed, will suifice to
survive demurrerif the court, in the exervise of its gatckeeping function, deems
the alleged meaning to be defamatory. Whether the circumstances were
reasonably sufficient to convey the alleged deliwmatory meaning, and whether the
plaintift was actually defamed therehy, remain issues to be resolved by the faet-
finder at irial.

Pendleron. 290 Va. at 172 (bold emphasis added).

In the present case, Plainiift pleaded (1) that Defendant published the siatements at issue.
Compl. at § 73, and (2) that Defendant had the requisite intent when making the slatements that
allegedly imply that Plaintifl abused Delendant. Compl. at 4 81 (At the time of publication, Ms.
Feard knew these statements were false.™). Accordingly. the Court must determine whether the
statements complained of are actionable, See Schaecher, 290 Va. at 91, Because a statement
must bz both [alse and defammory to be actionable. Fusre. 265 Va. at 132, and becatse the
statements at isstie were made in an op-ed that does not name Plainuitf, the Court must determine
whether Plaintiff has adequately pleaded that the statements otherwise possess a prohibited
delamatory implication. See Carwile, 196 Va. ai 8. To muke this determination, the Supreme
Court of Virginia has aticuluted that when “Jajllegations that . . . circumstances {that would
reasonably cause the statenient to convey a defamatory meaning to its recipients] attended the
making of the statement, with an explanation of the circumstances und (he delamatory meaning
allegedly conveyed,” they will “sufTice to survive demuirer if the court, in the exercise of its
patekeeping function, deems the alleged mewning (o be defumatory.” Pendleton. 290 Va. at 172
(emphasis added).* Here, Plaintiff has pleaded cireumstances that would reasonably cause three
ol the four statements at issue to convey the alleged defamatory meaning that Mr. Depp abused
Ms. Heard, and this alleged meaning is in fact defamatory.

A. Three Statements Are Actionable Under a Theory of Defamation by Implication
The Court finds that the following three statements are actionable:

i, Amber Heard: 1 spoke up against sexual violence-—and faced our culture™s srath.
That has to change.

2 m\Whather the cifeutnstances were reasonably sufficient 10 convey the alleged definnatory meaniny, ind whether
the plaint it was actially defimed thereby. remain issues 0 be revolved by the fact-finder at wial.” .
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Then two vears ago, | became a public figure representing domestic abuse, and |
felt the full force of our culiure’s wrath for wonien who speak out.

. | had the rare vantage point ol secing, in real time, how institutions proteet men
accused of abuse.

First. Plaintif{ has aileged a number of circamsiances that would reasonably cause the
three statements above to convey the alleged detamatory meaning—that Mr, Depp abused Ms,
Heard~-to its recipients. Specifically, the Complaint alfeges that the events surrounding the
parties’ divorce—including Ms, Heard's repeated allegations ol domestic violence——attended the
making ol her statements in the Washingion Post op-ed. See Compl, at § 16 (alleging that, in
May 2016, Ms. Heard Talsely velled “stop hitting me Johnny.™ in addition to stating that Mr,
Depp struck her with a cell phone, hit ber, and destroved the house, belore she “presented herself
to the world with a battered face as she publicly accused Mr, Depp of doimestic violenee and
oblained o restraining order against hink™) 4 19 (*Despite dismissing the restraining order and
withidrawing the domestic abuse allegations, Ms. Heard (and her surrogates) have continuously
and repeatedly reterred w her in publications. public service announcements, social media
postings, speeches., and interviews as a victim of domestic violence, and a “survivor,” always
with the clear implication that Mr. Depp was her supposed abuser.™): 9 20 ("Most recerilly, in
December 2018, Ms. Heard published an-op-cd in the Washington Post that falsely implicd Ms.
Heard was a victim of domestic violence at the hands of Mr. Depp.™); 3 21 ("The "Sexual
Violence™ op-ed’s central thesis was that Ms. Heard was a vietim of domestic violence and laced
personal and professtonal repercussions because she “spoke up™ azainst "sexual violence™ by “a
poserful man,”y: % 22 (~Although Mr. Depp wus never identified by nante in the “Sexual
Viatenee™ op-ed, Ms. Heard makes clear, based on the foundations of the lalse accusations that
she made against Mr. Depp in court (ilings and subsequently refterated in the press for yvears, that
she was talking about Mr. Depp and the domestic abusce allegations the she made against hint in
2016.7). Drawing every fair inference in Plaintiffs favor, the Court linds that these
circumstances, as pleaded. would reasonably cause the three statements above to convey the
aliezed defamatory nieaning that Mr. Depp abused Ms. Heard.

Second. PlaintitT has alleged an haplied meaning that is elearly defamatory. Compl. at 4
78 {(noting that these statemnents imply “Ms. Feard was the victim of domestic violence at the
hands of Mr. Depp.™). The implication that Me, Depp abused Ms. Heard is defamatory per se
because it imputes (o Plaintff “the commission of some eriminal oflense inveiving moral
wirpitude. for which the party, if the charge is true, may be indicted and punished.™ See Tranjeld
v, Natiomvide Mur, Inx, Co,, 272 Vo, 709, 713 (2006) (ciing Fleming v. Moore, 221 Va, 884,
889 (1981): see also VA, CODE § 18.2-57.2 (20207: CaL. Pinval Cone § 243(e)(1) (2016),

Because the Complaint contains wllepations of cireumstances that would reasonably cuuse
the three statements above 1o convey an alleged defamatory meaning, and this alleged
meaning—that My, Depp abused Ms, Heard—-is defamatory per se, the Courl is instructed under
Pendleton to allow these statements Lo proceed bevond demurrer. 290 Va, at 172-73.
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Additionally. the Court finds that allowing these three statements Lo proceed beyond
demurrer under the standard articulated i Pendivion is consistent with the doetrine set forth in
Carvile, which states that “{t}he province of the innuendo is to show how the words used are
defamatory, and how they relate to the plaintiff, but it [cannot] introduce new matter, nor extend
the meaning of the words used [bevond their ordinary and common acceptation], or make that
certain which is in fact uncertain.”™ Carmwile, 196 Vo, at 8.

By holding that Plaintifl has mel the pleading standard set forth in Pendlefon, 290 Va, at
[72. the Court is not allowing Plaintiff' to proceed on an allepation of an implicit defamatory
meaning that introduces new matter. The implied defiunatory meaning alleged was that Mr.
Depp abused Ms. Heard, and Defendant’s op-ed concerns the matler of what happened alter
Detendant atained the staws of a publiv figure representing domestic abuse, Drawing every {air
inference in Plaimtiff"y thvor, the Court can conclude—as Plaintiff alleges—that an aspect of the
article relied on the factual underpinning that Ms. Heard was abused by Mr. Depp.

This finding also does not extend the meaning of the words in each ol the three actionable
statenients beyond their ordinary meanings,

Ainher Heared: { spoke up against sexual violence—and faced our culture’s wrath. That has to
change.

‘The first statement could reasonably convey the alleged defamatory-meaning-—that Mr.
Depp abused Ms. Heard-—-10 its readers without extending the words beyond their ordinary and
common acceptation. See Pendfeton, 290 Va. at 172; Carwile, 196 Va. at 8. Resolving every Tair
inference in Plaintift™s favor. this statement could reasonably imply that the “sexual violence™
Ms. Heurd “spoke up against” was in Ihet perpetrated by Mr, Depp. us he alleges. While the
Court recognizes that this factual implication derives only from a part of the statement, and that
the remaining portion is couched in Defendant’s subjective opinion and pereeption, the Supreme
Court of Virginia has held that *[flactual stalements made in supporl of an opinien . . . cant form
the basis for a delinution action.” Seve Lewis v Kei, 281 Va. 715, 725 (2011) (eiting Hyland v.
Ravtheon Tech. Servs, Co,, 277 Va. 40, 46 (2009)).

Although the Court in Lewis nofed that, “in determining whether o statement is one ol
fact or opinion, a court may not isolate one portion of the statement at issue lrom anotiier portion
of the statement” it made clear that this meant, “in considering whether a plaintiff has adequately
pled a cayse of action for defamation, the conrt mst evahiente all of the statenenis ateiprsted 1o
the defendant and deterimine whether, tuken as a whole, a jury conld find that defendant knew or
showdd hivve known thet the fuctual elements of the statenents were false and defamatory.”
Id.(emphasis added). This Court holds that a jury in this case could find that Defendant knew or
should have known that the implied factual elements of this statement (and the other two allowed
1o proceed) were false and defamatory based on the pleadings.
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Then two years ago, 1 becante a public figure representing domestic ubase, and 1 fel
the full force of our cultnre’s wrath for women wha speak out.

As for the sceond-statement, Delendant called herself ~a public figure representing
domestic abuse.™ which can be read to imply that she beeaine a representutive of domnestic abuse
becanse she was abused by Mr. PDepp. not just because she spoke out against the slleged abuse,
This interence can be draven withow exteading the language bevond its “ordinary and common
aceeptation.” Careile. 196 Vae at 8. The word “represent™ has over ten meanings in Merrium
Webster's dictionary. including: “to serve as a specimen. example. or instance of.” and "o serve
as a counterpart or imaae ol See Represent, Merriam-Webster Online Dictionary.
hups:/Avwwv.merriam-webster.convdictionary/representing (last visited Mar, 25, 20203,
Notwithstanding the other meanings of the word “represent.” the Court must resolve every fair
inference in Mr. Depp's favor. including that Ms. Heard meant she was an ~“exampie of ™" a public
figure who was domestically abused. This ¢onelusion is further supported by Défendant suying
she attwined this status “two years ago.” which would have been the same time the parties”
divorce was unfolding. Apain, in light ol'the law sct {orth in Lewiy, 281 Va. at 725, this Court
holds that a jury in this case could lind that Defendant knew or should have known that the
implicd factual elements of this statement were [alse and defamatory based on the pleadings.

1 had the rare vantage point of seeing, in real time, how institutions protect men
accused of abuse,

Drawing every lair inference in Plaintift™s favor, the Court can fairly conclude that
Delendant’s statement that she saw “how institations protect men accused ol abuse,” could
reasonably convey to its recipients that she saw how Mr. Depp was protected by institations afier
he abused her-and she spoke up against it, The Court {inds that to reference one who was accused
of abuse and protected by an institution can reasonably imply-—at the demurrer stage—that the
person in fact commilted the abuse of which he was accused without extending the words
bevond their ordinary meaning. Further, Defendant said she saw this happen to "men.” "in real
time.” which—when read in context of the entire article, where Defendant previously stated tha
she beecame a public figure representing domestic abuse “Two years ago.” and in light of the
circumstances pleaded about the parties’ divorce—wvould rensonably cause readers to conclude
she was referring to her experience with Mr. Depp despite her efforts to globalize the statement.
See Lewiy, 281 Va. at 725 (holding that the court must evaluite the statements taken as a whole
to determine whether a jury could {ind that defendant knew or should have known that the
fuciaal eléments of the slatements were false and defumatory): see afso Carvvile. 196 Va. at &
{noting that it does not matter “how artful or disguised the modes in which the meaning is
concealed if it is in fact defamatory.™),

To summarize, all Pendleton requires is that the plaimiff plead allegations of an implied
defamatory meaning, that is in fact defamatory. as well as circumstances that would reasonably
cause the stalements at issue o convey at alleged defimatory meaning. Pendleron. 290 Va, at
172-73. Because PlaintilT alleged that all three ol these slatements carry the same defamatory
meaning based on the sume attenuating circumstances, the Court must overrule Delendant’s
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Demurer beeause it inds that these statements counld reasonably convey the alleged defamatory
meaning that Mr. Depp abused Ms, Heard when drawing every fair inference in Plainstilts favor.

B. The Fourth Statement Is Not Actionable

Even in light of the somewhat relaxed defamation by implication pleading standard set
lorth by the Supreme Court of Virginia in Pendleson, the Couri must still determine that the
alleged circumstances are ones that "would reasvnably cause the statement to convey a
defumatory meaning.” /. (bokd emiphasis added). The Court finds that the circumstances
alleged regarding the statements Ms. Heard made during and alier the parties’ divorce would not
reasonably cause the fourth staement to convey a defamatory meaning. Thercfore, the Court
cannot praceed to the other steps of the analysis outlined in Pendleton. See id. Plaintlf argues
that the following statement implies that Mr, Depp abusced Ms. [leard:

I write this as a woman who hil to change my phone number weekly because 1 was
getting death \hreats. For monihs, 1 rarely left my apartment, and when 1 did. I was
pursued by camera drones and pholographers on foot. on motoreyveles and in cars.
Tabloid outlets that posted pictures of me spun them in a negative light. 1 felf as
though | was on trial in the court ol public opinion---and my lile and fivelihood
depended on myriad judgments lar bevond my control,

This statement lacks any factual underpinning that Mr, Depp abused Ms. Fleard even when
considering the circumstances alleged and resolving all fair inferences in Plaintif€'s favor. The
statement is oo opinion-luden and representative of Defendant’s own perspective for it to be
actionable, and it notably lacks any implicit reference 10 the alleged meaning that Mr, Depp
abused Ms. Heard. The Count simply cannot find that this statement has a defamatory charge
without extending the meaning of the words far beyond their erdinary and common acceptation.
Clarwile, 196 Va. al 8, Accordingly. Delendant’s Demurrer is sustained with prejudice as to the
fourth statement discussed above.

Drawing the tine at this statement is consistent with this Court’s ruling regarding the
other three statements, as those were hield 1o be statemens that were “artfully disguised,” as
articulated in Carwile, 196 Va. at 8. but nonetheless reasonably capable of conveying the alleged
defamatory meaning in light of the civcumstances pleaded. such that a jury could [ind that
IDefendant knew or should have known that the implied factual elements of the statements were
fulse and defamatory. Sce Peadleton, 290 Va. at [72-73: Lewiy, 281 Va. at 725, As for the first
three statements. it is still the provinee of the fact-finder in this case w determine whether the
cireumstances were sulfictent w convey the alleged defamatory meaning. and whether the
plaint{f was actually detumed therchy. Pendleton. 290 Va, a1 172-73.

11, Defendant’s Plea in Bar as to the Statute of Limitations

A plea in bar condenses the litigation by narrowing it to a discrete issuc of [uct that bars a
plaintilTs right ol recovery when proven. Tondin v. McKenzie, 251 Va, 478, 480 (1996). The
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burden of prooton the dispositive fact rests an the moving party. f. When considering the
pleadings, the [aets stated in the plaintitts™ maotion for judgment [are] deemed true.™ Tomlin,
243 Va. at 480 (quening Glascock v, Lasersa. 247 Va, 108, 109 (1994)). ~Familiar illustrations
ol the use ol a plea would be: the statue of limitations, absence of proper parties {where this
does not appear fram the bili itself). res jinlicare, usury, a release, an award, infancy, bankrupley.
denial of partnership. bona fide prrchaser, denial of an essental jurisdictional fact alleged ia the
hill. ete.” Nelwms v, Nedms, 236 Va. 281 (1988).

Defamation claims are governed by VA, Covr: § 8.01-247.1, which provides that “[ejvery
action for injury resulting trom libel, slander, insulting words, or defamation shall be brought
within ene vear afler the cause of action acerues.” Defendant argues that the gravamen of
Plaintiff"s case is that Defendant should be held liable for reviving stalements she made in 2016,
which is an attenpt 1o end-run the stnute of Jimitations, Dell’s Mem. Supp. Dem. & Plea in Bar
14-13. Plaintiff argucs that the op-cd was published less than three months before PlaintifT filed
suit, and-—even if this were a case regarding revived statements-—that Virginia law considers o
new action to accrue each tme the defamatory stutement is published. PL's Opp'n 10-11.

Assuming argrendo that Plainiil? proceeds on a theory of republication, PlinilTis
correct in asserting that the date of republication is the date on which the clock begins running
for the statute of limitations in a defumation action. See Blue Ridge Bunk v. Veribune, Inc.. 866
F.2d G81. 689 (dth Cir. 1989) (1t is well settled that the author or originator of a delamation is
liable for republication or repetition thereol by third persons, provided it is the natural and
probable consequence of his act, or he has presumptively or actually authorized or directed its
republication™) (quoting Weaver v. Beagficial Fipanee Ca., 199 Va, 196, 199 (1937));

Weaver, 199 Va. al 200 (holding the ong-vear statute ol limitations does not bar a defamation
claim involving a [ctter when the letler’s contents were revealed before a promotion board (i.c..
republished) wilhin one year of the present action). Consequently, the original publication date
of these statements does not prohibit Plaintiff from bringing this action because the statements-—-
if republished—were reiterated within one year of Plaintiff bringing this action. The Court must
therefore deny Defendant’s Plea in Bar as to the statute of limilations.

CONCLUSION
For the foregoing reasons. Delendant’s Demurrer is sustained as to the fourth statement
listed above, but it is overruled as  the other three statements. Further, Defendant’s Plea in Bar
regarding the statute of limitations is denied. Counsel shall prepare an Order reflecting the

Court’s tuling and forward that Order to the Court for entry.

Sincerely,
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