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Draft Minutes 

 
Meeting of the Chesapeake Bay Exception Review Committee 

December 2, 2020, 2:00 PM 
Cisco WebEx Event #1-844-621-3956, Access Code 173 999 7180 

 
 
Present 
 

Committee:   
Ken Lanfear, Sue Kovach Shuman, Edward W. Monroe, Jr., Dr. David Schnare, 
Elizabeth Martin, Amy Gould, James Chesley, Ann Canter, Som Govender, Alexis 
Dickerson.  
 
County Staff:  
Danielle Badra, Brandy Mueller, Camylyn Lewis, Matthew Hansen, Marc Gori, Keyona 
Green, Yosif Ibrahim, Durga Kharel, Shahab Baig, Prutha Rueangvivatanakij, Kinnari 
Radadiya, Mohan Bastakati.  

  
Call to Order 
 

Meeting called to order by Chair Elizabeth Martin at: 2:01 PM  
 
ERC Business 
 

1. Review of the proposed Electronic Meeting Policy: 
a. Roll call of all present members. 

i. Welcome new ERC member: Alexis Dickerson, representing Lee District. 
b. Martin moved to vote to establish every member can hear every other member. 

Motion was seconded (Schnare) and approved 10-0. 
c. Martin moved that the pandemic makes it unsafe to physically meet and must 

thereby be held electronically. Motion was seconded (Canter) and approved 10-0. 
d. Martin moved to approve Electronic Meeting Policy, allowing the ERC to meet 

electronically going forward. Motion was seconded (Shuman) and approved 10-0. 
2. Review of the February 5, 2020 minutes: 

a. Motion was made by Canter to approve the minutes as submitted. The motion was 
seconded (Monroe) and approved 10-0.  
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3. Update on Woodlark Case presented by Marc Gori, Assistant County Attorney: 
a. Gori updated the committee on the status of the K2NC LLC, Woodlark case. 

Lawsuit based on denial of a waiver to encroach into the seaward 50 feet. ERC 
denied the request and the Board denied the request on the appeal. K2NC filed a 
lawsuit against the county and ERC members. The applicant has since proposed 
to modify their design to remove all encroachments outside of the seaward 50 
feet, now allowing for administrative review. The trial was originally scheduled 
for May 2020 and has since been removed from the docket indefinitely while the 
applicant submits their plans and studies for review and approval. Since trial 
removal, the applicant has been going back and forth with county review staff 
regarding their floodplain use determination. Applicant is currently in process of 
putting together their final submission documents for the floodplain 
encroachment. 

i. Newest member Dickerson asked about any potential future liability of 
ERC members. Gori summarized his position that the ERC members were 
inaccurately cited in the original complaint, ERC members would be 
represented by county counsel, and have since been removed from the 
case. 

4. Summary of Ch.118, Articles 3, 5 & 6. Staff and ERC Review of Chesapeake Bay 
Exceptions (Attachment 1) presented by Camylyn Lewis. 

a. Lewis included references to the DCR Exceptions Guidance on the Chesapeake 
Bay Preservation Area Designation and Management Regulations (Attachment 2), 
which was previously emailed out to the committee and posted on the county’s 
ERC webpage. 

b. Committee discussion on required finding (b) not granting special privileges or 
setting precedence when reviewing cases.  

c. Schnare commented on required finding (c) harmony and intent, not detrimental 
to water quality and sought feedback from staff in how they evaluate against this 
finding. 

i. Shuman followed up in asking how to determine whether a proposed 
project is in harmony and meets the intent of the code.  

ii. Lewis confirmed staff is looking for RPA enhancements and best 
management practices that would enhance water quality.  

iii. Martin mentioned cumulative impacts and impacts to water quality and 
how the DCR guidance document does not adequately address this issue.  

iv. Schnare mentioned western concept of hierarchy of water use; first use 
may not cause significant detriment, but subsequent projects may. Even if 
two properties have identical characteristics, if the first project took up 
capacity, the second property should be evaluated differently based on the 
detriment created by the second use. 

v. Lanfear disagrees with this concept and explains the county’s current 
approach regarding the evaluation of water quality of the bay.  

https://www.deq.virginia.gov/Portals/0/DEQ/Water/ChesapeakeBay/CBPA/CBPA%20Guidance/Exceptions.pdf?ver=2017-09-27-150909-447
https://www.fairfaxcounty.gov/landdevelopment/exception-review-committee
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vi. Lewis mentioned net balance of water quality – reduce lawn, additional 
plantings, inclusion of BMPs (view target improvement on each individual 
lot). 

vii. Gori comments that the exception must 1) be in harmony with the purpose 
and intent of that section of the Ordinance, and 2) can’t cause a detriment 
to water quality. It must meet both parts of the criteria. 

viii. Martin mentions conflict with taking previous turf and constructing a new 
house in its place as not being in harmony with the intent of the 
Ordinance, which requires establishment of a buffer along the stream.  

ix. Lanfear discusses research on non-point runoff and improvements in the 
science on the average of going from one use of land to another use of 
land and what will happen to water quality, instead of on a specific site.  

d. Required finding (d) self-created or self-imposed discussion. 
i. Canter commented on challenges with evaluating required finding (d) self-

created, self-imposed; evaluating the size of the proposed improvement. 
ii. Martin mentions cases that either result in violation or had a previous RPA 

exception approval when the lot did not meet the required conditions 
associated with the previously granted exception.  

iii. Lanfear mentioned previous pool case and how the committee required 
additional conditions to ensure the exception met the intent.  

iv. Schnare mentions lack of current authority to address this issue. 
Recommends writing the Board to request additional authority.  

v. Lewis mentions the idea of an applicant asking for something that we 
would have otherwise approved had they asked before they unknowingly 
created the violation.  

vi. Gori reinforces staff’s position that the property owner is entitled to 
submit a request for a waiver or exception, as necessary. Staff/ERC should 
treat the encroachment as if it were being requested up front, without 
having been implemented. The WQIA should be reviewed as if it were 
being proposed, in the absence of having already been constructed. The 
violation itself is not considered a self-created, self-imposed condition.  

vii. Lanfear proposes a scenario where an applicant receives approval for a 
new home to be built immediately abutting the RPA and then later decides 
to build a pool, this would be considered a self-created, self-imposed 
condition.  

viii. Govender mentions it is important to review the new application 
especially when it includes the old conditions.  

e. Required finding (e) conditions are imposed, prevent degradation of water quality.  
i. Lanfear mentions possible stream restoration requirements being imposed 

on certain applications, but cost considerations associated.  
f. Kanter questions the origin of the coefficients. Additional discussion continues 

regarding the coefficients and how they are applied.  
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i. Lewis mentions the agreed upon equations reside in the Virginia Runoff 
Reduction Method which is the accepted methodology, a standard which 
has been adopted by the Department of Environmental Quality.  

5. LTI 20-02: New Application and Submittal Requirements for Water Quality Impact 
Assessments (WQIA) presented by Matthew Hansen (Attachment 3). 

a. Martin questioned whether the minor WQIA would have to describe any fill that 
would be placed in the RPA. 

b. Hansen confirms the application would have to include fill as part of the request.  
c. Martin questions the allowance of septic drainfields in the RPA. 
d. Hansen explains they are not prohibited in the RPA, and if possible, it should be 

located outside of the RPA (all other options must be exhausted).  
 

Next Meeting 
 

No meeting date was set.  
 
Adjournment 
 

Motion from Martin to adjourn at 3:59 PM. The motion was seconded (Kanter) and 
approved 10-0. 
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Attachment 1 – Presentation on Chapter 118 and Articles 3, 5, and 6 
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Attachment 2 – DCR Guidance Document (see below) 
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Attachment 3 – Presentation on Water Quality Impact Assessment Applications (WQIA) 
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