Adopted on June 18, 1997

BYLAWS AND PROCEDURES
FAIRFAX COUNTY WETLANDS BOARD
ARTICLE |

Legal Authority

The objectives and procedures of the Fairfax County Wetlands Board (the Board or the Wetlands
Board) are those set forth in Title 28.2, Chapter 13 of the Code of Virginia, (Virginia State
Wetlands Act) and in Chapter 116 of the Code of Fairfax County, (Wetlands Zoning Ordinance).
These Bylaws and Procedures are intended to be consistent with applicable state law, including
but not limited to the Virginia State Wetlands Act, and the Wetlands Zoning Ordinance. In the
event of any conflict between any of the provisions hereof and the provisions of such state law or
the Wetlands Zoning Ordinance, these Bylaws and Procedures shall be deemed to be amended
and modified to the minimum extent necessary to eliminate such conflicts and to be consistent
with the provisions of such state law and the Wetlands Zoning Ordinance.

ARTICLE Il

Members and Appointment

2.0 MEMBERS

A. The Board shall consist of seven residents of Fairfax County appointed by the Board of
Supervisors of Fairfax County (the Board of Supervisors).

B. All Board members’ terms shall be for five years, except that the term of at least one the
original appointments shall expire during each of the succeeding five years.

C. The Board Chair shall notify the Board of Supervisors at least thirty days prior to the
expiration of any member’s term and shall promptly notify the Board of Supervisors if any
vacancy occurs.

D. Vacancies shall be filled by the Board of Supervisors in accordance with the Virginia
State Wetlands Act. Appointments to fill vacancies shall be for the unexpired portion of the
term.

E. Members may serve successive terms.

F. A member whose term expires shall continue to serve until his or her successor is
appointed and qualified.

G. Members of the Board shall hold no public office in Fairfax County other than
membership on the Fairfax County Planning Commission, the local erosion commission, the
Fairfax County Board of Zoning Appeals, or as director of a soil and water conservation board.
When members of these commissions or boards are appointed to the Board, their terms of
appointment shall be coterminous with their membership on those boards or commissions.
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Officers and Duties of Officers

2.1 OFFICERS
A. BOARD OFFICERS. The officers of the Board shall consist of a Chair and Vice-Chair.

B. BOARD CHAIR. The Chair shall preside at all meetings and hearings, serve as
spokesperson for the Board and carry out any other duties as necessary.

C. BOARD VICE-CHAIR. The Vice-Chair shall perform the duties of the Chair in his/her
absence or incapacity.

D. STAFF ASSISTANCE. Under the supervision of the Chair, staff of the Fairfax County
Office of Comprehensive Planning shall: keep the minutes and other records of the Board;
maintain a file of all applications, violations, and site inspections; assist in preparation of the
annual report and agendas; provide at least two weeks notice of meetings to members except for
emergency meetings; arrange legal notice of hearings; attend to correspondence; and provide
assistance and such other duties as needed. A member of such staff may serve as the Board’s
designated representative.

E. LEGAL COUNSEL. Legal counsel shall be provided by the Office of the Fairfax
County Attorney.

F. SPECIAL COMMITTEES. Special committees may be appointed by the Chair for the
purposes and terms which the Board approves.

ARTICLE 111

Election of Officers

3.0 ELECTION OF BOARD OFFICERS

A. OFFICER ELECTIONS. The Chair and Vice-Chair shall be elected annually at the first
meeting of the calendar year. The positions shall be effective immediately after the election.

B. QUORUM REQUIRED. Elections shall require the presence of a quorum. A candidate
for officer shall be elected by a majority of those present and shall serve, barring resignation or
vacancy, for one (1) year or until a successor is elected, if longer.

C. RESIGNATIONS AND VACANCIES. An officer shall promptly notify the Chair of a
resignation and such vacancy in office shall be filled by normal election procedures at the next
meeting. The term for a vacancy shall be for the unexpired portion of the term.

D. TERMS OF OFFICE. Officers may serve successive terms.
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ARTICLE IV

Removal and Attendance of Members

4.0 REMOVAL OF MEMBERS

Upon a hearing with at least fifteen days’ notice thereof, any Board member may be removed for
malfeasance, misfeasance, or nonfeasance in office, or for other just cause, by the Board of
Supervisors.

4.1 MEETING ATTENDANCE

If any member is absent from three (3) consecutive meetings or is absent from four (4) or more
meetings within a one (1) year period, excluding emergency meetings, the Chair may issue a
written warning to that member with a copy forwarded to the Board of Supervisors. Upon a vote
of the majority of the Board, a quorum being present, the Board may request that the Board of
Supervisors remove that member.

ARTICLE V

Meetings
5.0 CALL TO AND SCHEDULING OF MEETINGS

Meetings of the Board shall be held on call of the Chair at a time and place to be designated by
the Chair. A meeting may also be held at the request of four (4) members of the Board at a time
and place to be designated by such members. Upon the Chair’s decision or vote of a majority,
meetings may be canceled or rescheduled.

5.1 QUORUM REQUIRED

The transaction of business requiring a vote at any meeting shall require the presence of a
quorum of at least four (4) members.

5.2 PUBLIC RECORD
The Board shall keep a full public record of its proceedings, including minutes, and shall submit

a report of its activities to the Board of Supervisors at least once a year with a copy of the report
of activities being sent to the Virginia Marine Resources Commission (VMRC).
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5.3 MEETING NOTIFICATION

Pursuant to Section 2.1-343 of the Code of Virginia, all meetings shall be public meetings,
including meetings and work sessions during which no votes are cast or decisions are made.
Notice, including the time, date, and place of each meeting shall be furnished to any citizen of
the Commonwealth who requests such information. Requests to be notified on a continual basis
of meetings must be made at least once a year in writing and include name, address, zip code and
organization of the requester, if any. The list of citizens of the Commonwealth who have
requested meeting notification on a continual basis shall be updated at least once a year by the
Board. Notice, reasonable under the circumstance of special or emergency meetings, shall be
given contemporaneously with the notice provided members of the Board.

5.4 ORDER OF BUSINESS
The order of business at meetings shall be:
A. Call to Order and Roll Call
B. Approval of Minutes
C. Public Hearings
D. Old Business
E. New Business
F. Adjournment
5.5 MEETING AGENDA
The Chair may set up the meeting agenda and change the content and/or order.
5.6 EXECUTIVE OR CLOSED MEETINGS

A. PROCEDURE FOR EXECUTIVE OR CLOSED MEETINGS. The Board may hold an
executive or closed meeting in accord with the Virginia Freedom of Information Act, Code of
Virginia Chapter 21, Section 2.1-344. Prior to an executive or closed meeting, a motion shall
state specifically the purpose or purposes which are to be the subject of such meeting and shall
reasonably identify the substance of the matters to be discussed and an affirmative vote shall be
recorded in open meeting by the Board. A statement shall be included in the minutes of the open
meeting which shall make specific reference to the applicable exemption or exemptions from
public meeting requirements provided in Section A of 2.1-344 of the Code of Virginia. The
Board holding such an executive or closed meeting shall restrict its consideration of matters
during the closed portions only to those purposes specifically exempted from the provisions of
Chapter 21, Section 2.1-344 of the Code of Virginia. Consultation with legal counsel and
briefings by staff members, consultants or attorneys, pertaining to actual or probable litigation, or
other specific legal matters requiring the provision of legal advice by counsel (Section 2.1 344
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(A) (7) of the Code of Virginia; 1993) is an applicable exemption from public meeting
requirements. Prior to executive or closed meetings the following motion shall be made by a
Board member, seconded, and voted in open session:

“I move that the meeting be adjourned in open session and reconvene in executive session in
accord with the Code of Virginia Chapter 21, Section 2.1-344 (A) to consider . . . (subjects
of the meeting).”

Immediately after the approved motion to adjourn an executive session, the Board shall
reconvene in open session and take a recorded roll call vote on the following statement to be read
by the Chair:

“I hereby certify that, to the best of my knowledge, only public business matters lawfully
exempted from the open meetings requirements prescribed under the Code of Virginia
Chapter 21, Section 2.1 344 (A) and only such public business matters identified in the
motion to reconvene in executive session, were heard, discussed or considered by this Board
during executive session.” (Chair then completes a roll call vote)

B. EXECUTIVE OR CLOSED MEETING ATTENDANCE. The Board may permit
nonmembers to attend an executive or closed meeting if such persons are deemed necessary or if
such person can reasonably aid the Board in consideration of a topic which is a subject of
discussion at the meeting.

C. MINUTES OF EXECUTIVE OR CLOSED MEETINGS. Minutes may be taken during
the executive or closed meeting of the Board as decided by a vote of the Board at the time of
such meeting, but are not required. Such minutes are exempt from mandatory public disclosure.

5.7 CONDUCT OF MEETINGS

The meetings of the Board shall be conducted in accordance with the 1990 edition of Roberts
Rules of Order (Roberts Rules of Order), except as may be otherwise specifically provided in
these Bylaws and Procedures and except as Roberts Rules of Order shall conflict with applicable
state law or the Wetlands Zoning Ordinance.

ARTICLE VI

Public Hearings

6.0 PUBLIC HEARINGS

No later than sixty days after receipt of a complete application, the Wetlands Board shall hold a
public hearing on the application. A complete application, as shall be determined by the Board
or the Board’s designated representative, shall consist of submission of all of the items approved
by the Board or the Board’s designated representative and listed in the handout entitled
“Application Submission Guidelines” a copy of which is provided in Appendix 1, including
properly signed application forms.

6.1 PUBLIC HEARING NOTIFICATION
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The Board shall notify the following persons and agencies of a public hearing by mailing notice
to them not less than twenty (20) days prior to the date set for such a hearing.
1. Applicant(s)
2. Agent for the applicant(s)
3. Clerk to the Fairfax County Board of Supervisors
4. Fairfax County Executive
5. Virginia Commissioner of Marine Resources
6. Owners of record of any land adjacent to the wetlands in question
7. Known claimants of water rights in or adjacent to the wetlands in question
8.  Virginia Institute of Marine Science
9. Virginia Department of Game and Inland Fisheries
10. Virginia State Water Control Board
11. Virginia Department of Transportation
12. U. S. Army Corps of Engineers, Norfolk District
13. U. S. Army Corps of Engineers, Dumfries Field Office
14. Wetlands Board members
15. any governmental agency expressing an interest in the application in writing

Notices to applicants and owners of record of any land adjacent to the wetlands in question shall
be mailed U. S. Postal Service certified mail , return receipt requested.

6.2 PUBLICATION OF PUBLIC HEARING NOTIFICATION

Notices for public hearings shall be published in the Fairfax Journal at least once a week for two
weeks prior to the date of the hearing. The costs of the publication of the public hearing notice
shall be paid by the applicant. The published notice shall specify where copies of the application
may be examined.

6.3 QUORUM REQUIRED

The conduct of any public hearing and the taking of any vote in connection therewith, shall
require the presence of a quorum of four (4) members.

6.4 TESTIMONY AND RECORD OF A PUBLIC HEARING

Any person may testify or make a presentation at the public hearing. Each witness or presenter
of information at the hearing may submit a concise written statement. The Board shall make a
record of the proceeding, which shall include: the application; any written statements of
witnesses or presenters of information; a summary of statements of all witnesses or presenters of
information,; the findings and decision of the Board. The Chair, or in his or her absence the
acting Chair may administer oaths and compel to the extent allowable by law the attendance of
witnesses.

6.5 PUBLIC HEARING PROCEDURES

The following procedures shall be followed during a public hearing:
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A. CHAIR ANNOUNCES PUBLIC HEARING.

1. Chair introduces self, members, staff, other officials and agency representatives
present.

Chair requests Staff to call the roll.

Chair states where public hearing agendas are placed for public

Chair requests any disclosures from the Board members. (See the Virginia State

and Local Government Conflict of Interests Act, Title 2.1, Chapter 40.1 of the

Code of Virginia for provisions regarding, among other things, disclosure

requirements and prohibited conduct for Board members.)

5. Chair states purpose of the hearing using Wetlands Board and VMRC Permit
Application Numbers, Applicant/Agent’s name(s), location of project and
address.

6.  Chair explains public hearing process

pwn

B. ORDER OF PUBLIC HEARING ITEMS AND BOARD CONSIDERATION AND

ACTION.
1.  Staff Report Summary and Virginia Institute of Marine Science (VIMS) Report
2.  Statement from the applicant or agent (Chair will make appropriate introduction
statements and set reasonable time limits for the applicant’s presentation and for other
categories of speakers.)

. Statements from the public regarding the application

a) Statement(s) from the public in support of the application

b) Statement(s) from the public in opposition to the application

Rebuttal by applicant.

Chair closes the public hearing.

Chair requests presentation of VIMS report.

Chair requests staff recommendation.

Chair calls for Board discussion.

Chair calls for a Board motion.

0. Chair states Board’s responsibilities prior to a vote on the motion in accordance

with § 28.2-1302:

P OO~No oA

“Let me remind Wetlands Board members that, in reaching their decision, and fulfilling
its responsibilities under the Fairfax County Wetlands Ordinance the Board shall
preserve and prevent the despoliation and destruction of wetlands within its jurisdiction
while accommodating necessary economic development in a manner consistent with
wetlands preservation.”

11. Chair calls for a vote on the motion.

12. Chair announces the results of the vote on the motion and makes an appropriate
statement with regard to any next steps and the rights of the applicant.

6.6 APPROVAL OR DENIAL OF A PERMIT APPLICATION
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A. PERMIT APPROVAL OR DENIAL. In considering whether to grant, grant in modified
form or deny a permit, the Wetlands Board shall consider the following:
1. The testimony of any person in support of or in opposition to the permit application;

2. The impact of the proposed development on the public health, safety, and welfare;

and

3. The proposed development’s conformance with standards prescribed in § 28.2-1308
of the Code of Virginia (standards for use and development of wetlands; utilization of
guidelines) and guidelines promulgated pursuant to 8 28.2-1301 of the Code of
Virginia.
B. BOARD DECISION OPTIONS. After hearing evidence and testimony the Board has
the following options:
1

2.
3

Grant the permit as requested,

Grant the permit in a modified form, as outlined in written conditions imposed on
the permit by the Board,;

Grant the permit or the permit in modified form with a reasonable bond in an
amount and with surety and conditions securing compliance with conditions and
limitations set forth in the permit;

Deny the permit, with permission for the applicant to submit a new application in
modified form;

Defer a decision for up to 30 days. A date for a decision-only public hearing to be
held within 30 days shall be announced at the present public hearing. If a
decision is not made within 30 days the application is automatically deemed
approved as submitted.

C. APPLICATION APPROVAL CRITERIA. The Wetlands Board shall grant the permit if
the Board finds the criteria listed in paragraphs 1 through 3 below are met, as evidenced by the
vote of the Board, and the application receives at least four affirmative votes from the Board.

1.

The anticipated public and private benefit of the proposed activity exceeds its
anticipated public and private detriment.

The proposed development conforms with:
a. The standards prescribed in § 28.2-1308 of the Code of Virginia. (Standards
for use and development of wetlands; utilization of guidelines.) as follows:

“[A.] 1. Wetlands of primary ecological significance shall not be altered so that
the ecological systems in the wetlands are unreasonably disturbed; and

2. Development in Tidewater Virginia, to the maximum extent practical, shall
be concentrated in wetlands of lesser ecological significance, in vegetated
wetlands which have been irreversibly disturbed before July 1, 1972, in non-
vegetated wetlands which have been irreversibly disturbed prior to January 1,
1983, and in areas of Tidewater Virginia outside of wetlands.

B. The provisions of guidelines promulgated by the Commission [the Virginia
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Marine Resources Commission] pursuant to § 28.2-1301 shall be considered in
applying the standards listed in subsection A of this Section.

C. When any activity authorized by a permit issued pursuant to this chapter is
conditioned upon compensatory mitigation for adverse impacts to wetlands, the
applicant may be permitted to satisfy all or part of such mitigation requirements
by the purchase of credits from any wetlands mitigation bank that has been
approved and is operating in accordance with applicable federal guidance for the
establishment, use and operation of mitigation banks as long as: (1) the bank is in
the same U.S.G.S. cataloging unit, as defined by the Hydrologic Unit Map of the
United States (U.S.G.S. 1980), or an adjacent cataloging unit within the same
river watershed, as the impacted site; (2) the bank is ecologically preferable to
practicable on-site and off-site individual mitigation options, as defined by federal
wetland regulations; and (3) the banking instrument, if approved after July 1,
1996, has been approved by a process that included public review and comment.”

The proposed activity does not violate the purposes and intent of Article 2
(Wetlands Zoning Ordinance and Wetlands Boards) § 28.2-1302, of the Code of
Virginia or Chapter 13 (8§ 28.2-1300 General Provisions, et seq.) of Title § 28.2 of
the Code of Virginia.

MOTION TO APPROVE. “Based on the record, on the oral and written
testimony, in consideration of the staff report on this project application and . . .
[insert any other bases], | have concluded that the anticipated public and private
benefit resulting from this project will exceed the public and private detriment,
that the proposed development conforms with the standards prescribed in

8§ 28.2-1308 of the Code of Virginia and guidelines promulgated pursuant to

8§ 28.2 -1301 of the Code of Virginia, and that the proposed activity does not
violate the purposes and intent of this ordinance or Chapter 13 § 28.2-1300 et seq.
of Title § 28.2 of the Code of Virginia.” “Therefore I move that the Board
approve this application subject to the standard permit conditions (or subject to
the permit conditions as follows: . . .)”

D. APPLICATION DENIAL WITH OPTION TO REAPPLY. The Wetlands Board shall
deny the permit application but allow the applicant to resubmit the application in modified form
if the Wetlands Board finds that any of the criteria listed in Article VI, Section 6.6 C, paragraphs
1 - 3 listed above are not met, as evidenced by the vote of the Board, and the application receives
less than four affirmative votes from the Board.

1.

MOTION TO DENY. “Based on the record, on the oral and written testimony, in
consideration of the staff report on this project application and . . . [insert any
other bases], | have concluded that the anticipated public and private detriment
resulting from this project will exceed the public and private benefit, and/or that it
does not meet one or more of the criteria of the standards prescribed in §
28.2-1308 of the Code of Virginia and guidelines promulgated pursuant to § 28.2
-1301 of the Code of Virginia, and/or that the proposed activity violates the
purposes and intent of this ordinance or Chapter 13 § 28.2-1300 et seq. of Title §
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28.2 of the Code of Virginia. Therefore | move that the Board deny this
application. In addition, it should be duly noted that the applicant may amend this
application and resubmit at a later date.”

6.7 WITHDRAWAL OF AN APPLICATION
An applicant may withdraw an application at any time.

6.8 NOTIFICATION OF DETERMINATION

Within forty-eight hours of its determination on an application, the Board shall notify the
applicant and the Commissioner of Marine Resources of the Commonwealth of its
determination.

6.9 OTHER PUBLIC HEARINGS

The Board may, after a public hearing held pursuant to the Wetlands Zoning Ordinance,
suspend or revoke a permit if the applicant failed to comply with any of the conditions or
limitations set forth in the permit or has exceeded the scope of the work described in the permit.

ARTICLE VII
Permits
7.1 TERM OF PERMIT

Subject to the conditions which may be specified in the permit, permits shall be granted and be
effective for a specified period as deemed appropriate by the Board. Permits shall be in writing,
signed by the Chair and notarized.

7.2 EXTENSION OF PERMIT

If the permitted work has not been completed or will not be completed within the time period
specified by the Board, prior to the expiration date of the permit the permittee may submit a
written request to the Board to extend the permit expiration date. The written request shall also
specify why the project could not be constructed within the dates of the approved permit and the
amount of additional time requested. If a proper written request to extend a permit has been
submitted, the permit shall be automatically extended until the next meeting of the Board at
which such request can be considered. The Board shall consider the request for extension at a
public meeting and may, in its discretion, extend the expiration date.

7.3 PROCESSING PERMITS

No permit shall be issued earlier than eleven (11) days after the date of the Board’s decision to
grant it.
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The signed original permit shall be issued to the applicant(s). A copy of the signed permit shall
be kept with Board records and a copy sent to the Commissioner of Marine Resources of the
Commonwealth.

ARTICLE VIII

Enforcement Policies

8.1 PERMIT REQUIREMENTS AND ENFORCEMENT

A permit is required from the Board if vegetated wetlands or non-vegetated wetlands (as such
terms are defined in the Wetlands Zoning Ordinance) within the County are to be used or
developed for any activities other than those specifically exempted by the Wetlands Zoning
Ordinance. Any person who knowingly, intentionally, or negligently violates any rule or
regulation of the Board established pursuant to the Virginia State Wetlands Act or violates any
provision of the Wetlands Zoning Ordinance or any provision of a permit granted by the Board is
guilty of a misdemeanor. The Board has the authority to investigate all projects, whether
proposed or ongoing, which alter vegetated or non-vegetated wetlands within the County. The
Board may prosecute all violations of its orders and any violation of the Wetlands Zoning
Ordinance.

8.2 ENFORCEMENT

The policy of the Board is to make every reasonable effort to effect an acceptable restoration of
tidal wetlands jeopardized by activities deemed to be in violation of the Wetlands Zoning
Ordinance. Acting within the powers delegated to the Board by the Commonwealth the Board
will enforce the Wetlands Zoning Ordinance in order to assure effective management of the
vegetated and non-vegetated wetlands existing in the County of Fairfax. In the case of a
suspected wetlands violation, the applicable enforcement procedures shall be followed by the
Board.

ARTICLE IX

Enforcement Procedures

9.0 REPORTING OF VIOLATIONS

Any activity suspected of violating the Wetlands Zoning Ordinance or the Code of Virginia,
Title 28.2, Chapter 13 (Wetlands), or any provision of any permit issued by the Wetlands Board,
should be reported to the Chair, any member, or the designated representative of the Wetlands
Board (324-1210).
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9.1 INVESTIGATIONS OF PROBABLE VIOLATIONS

All reports of probable violations will be investigated by the Board’s designated representative,
by conducting an on-site inspection to establish whether a violation actually exists. The Chair or
the Chair’s designated representative shall provide notice to the resident owner, occupier or
operator, prior to the on-site inspection. Board members and/or the Board’s designated
representative will establish their identities to persons on the property at the time of the on-site
inspection. Resident owners, occupiers or operators of property may always accompany Board
members or the Board’s designated representative during site inspections.

9.2 FINDINGS OF NO VIOLATION

Upon investigation, if the Chair and Board’s designated representative find that no violation
exists, a memo for the files of the Board which affirms this conclusion and documents the
supporting facts will be written and provided to the Board.

9.3 SUSPECTED VIOLATIONS

Upon investigation, if the Board’s designated representative suspects that a violation of the
Wetlands Zoning Ordinance or the Code of Virginia, Title 28.2, Chapter 13, does exist, the
designated representative may issue a notice in writing on behalf of the Board stating that an
inspection has been performed, that a violation may exist on the property and that certain
activity, if undertaken (such as voluntary restoration of disturbed wetlands to pre-development
condition or filing an after-the- fact joint permit application) may prevent further enforcement
action by the Wetlands Board. A copy of any notice issued by the Board’s designated
representative should be provided to the Chair concurrent with its issuance to the suspected
violator.

9.4 FINDINGS OF VIOLATION WHERE NO PERMIT IS IN EFFECT

Upon investigation, if the Board’s designated representative finds that a violation of the
Wetlands Zoning Ordinance or the Code of Virginia, Title 28.2, Chapter 13, does exist, the
following actions may be taken:

A. STOP WORK ORDER. Upon receipt of a sworn complaint from the Board’s designated
representative of a substantial violation of the Wetlands Zoning Ordinance or the Code of
Virginia, Title 28.2, Chapter 13, where the activity being conducted is not authorized by the
above law, the Chair may issue an order to stop work (“Stop Work Order”) requiring all or part
of the activities on the site to be stopped until the specified corrective measures have been taken.
The Stop Work Order shall be served upon the resident owner, occupier or operator, and shall
remain in effect for a period of seven days from the date of service pending application by the
Wetlands Board, resident owner, occupier, or operator for appropriate relief to the Fairfax
County Circuit Court. Upon completion of corrective action, the order shall immediately be
lifted.

B. RESTORATION HEARING AND ORDER
1. Upon receipt of a sworn complaint from the Board’s designated representative of
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a substantial violation of the Wetlands Zoning Ordinance or the Code of Virginia,
Title 28.2, Chapter 13, the Wetlands Board may order that the affected site be
restored to pre-development conditions if the Board finds that restoration is
necessary to recover lost resources or to prevent further damage to resources. The
order shall specify the restoration necessary and establish a reasonable time for its
completion. The order shall be issued only after a hearing with at least thirty days
notice to the affected person of the hearing’s time, place, and purpose, and shall
become effective immediately upon issuance by the Board. The Board may
require a reasonable bond or letter of credit in an amount and with surety and
conditions satisfactory to it securing to the County compliance with the conditions
set forth in the restoration order. The Fairfax County Circuit Court, upon petition
by the Board, may enforce any such restoration order by injunction, mandamus,
or other appropriate remedy. Failure to complete the required restoration is a
violation of the Code of Virginia, Title 28.2, Chapter 13.

2. Restoration orders shall require the submission of a scientific monitoring plan.
Monitoring plans may be tailored to individual circumstances and site constraints.
The purpose of a monitoring plan is to provide specific factual information
relative to the restoration effort. The Board shall require any scientific
monitoring plan it believes necessary to ensure the successful reestablishment of
wetlands protected by the Code of Virginia, Title 28.2, Chapter 13, and may
require that a prepaid contract acceptable to the Board be in effect for the purpose
of the scientific monitoring plan. The plan should include, at a minimum, the
following information:

a. A chronological sequence of the restoration effort. This should include the
various stages of construction and planting as well as a schedule of follow-up
inspection to assess viability of plantings for a period of at least three years
following restoration unless modified or waived by the Board.

b. The method of restoration to be employed which specifies how the violation
will be removed and the area restored, and in the case of fill material, where the
fill material will be disposed of and how the fill material will be contained to
prevent further damage during the restoration effort.

c. Complete plan and profile (side view) drawings which clearly indicate the
extent of the proposed restorations. Drawings should indicate elevations relative
to the mean low water and the mean high water, showing spatial distribution and
composition of any required plantings.

d. Identify the source of plant material, name, address and phone number of plant
supplier if plant material is to be purchased. If plants are to be transplanted, the
location and owner of the stock material, and permission authorizing use of the
stock material must be provided.

e. Nothing in this section shall prevent the Board or Chair from taking any other
action permitted by law.
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9.5 VIOLATIONS BY PERMITTEE(S)

A. NOTICE TO COMPLY. Upon receipt of a sworn complaint from the Board’s
designated representative finding that a violation of a permit condition exists, the Chair shall
serve a notice to comply (a “Notice to Comply”) upon the permittee at the address specified in
the permit application or by delivery at the site of the permitted activities to the person
supervising those activities and designated in the permit to receive the notice. The Notice to
Comply shall describe the measures needed for compliance and the time within which these
measures shall be completed. Failure of the person to comply within the specified period is a
violation of § 28.2-1317 of the Code of Virginia.

B. STOP WORK ORDER. Upon receipt of a sworn complaint from the Board’s designated
representative of a substantial violation of the Wetlands Zoning Ordinance or Code of Virginia,
Title 28.2, Chapter 13, by a permittee, the Board Chair may issue a Stop Work Order in
conjunction with or subsequent to a Notice to Comply as specified in subsection A. The Stop
Work Order shall require all or part of the activities on the site to be stopped until the specified
corrective measures have been taken.

In the case where the alleged permit noncompliance is causing, or is in imminent danger of
causing significant harm to tidal wetlands, the Stop Work Order may be issued without regard to
whether the permittee has been issued a Notice to Comply pursuant to subsection A above.
Otherwise, the Stop Work Order may be issued only after the permittee has failed to comply with
the Notice to Comply. The Stop Work Order shall be served in the same manner as a Notice to
Comply, and shall remain in effect for a period of seven days from the date of the service
pending application by the Wetlands Board, permittee, resident owner, occupier, or operator for
appropriate relief to the Fairfax County Circuit Court. Upon completion of the corrective action,
the Stop Work Order shall immediately be lifted.

C. OTHER ACTIONS. Nothing in this section shall prevent the Board or Chair from
taking any other action permitted by law.

9.6 INJUNCTIONS

The Wetlands Board may request the County Attorney to petition the Fairfax County Circuit
Court when any act is done or threatened which is unlawful under the Wetland Zoning
Ordinance or Code of Virginia, Title 28.2, Chapter 13, or in violation of a permit issued by the
Board. The court may enjoin the unlawful act and order the defendant to take any steps
necessary to restore, protect, and preserve the wetlands involved. This remedy is exclusive of
and in addition to any criminal penalty which may be imposed under the Code of Virginia, Title
28.2, Chapter 13.

9.7 CRIMINAL VIOLATIONS

Any person who knowingly, intentionally, or negligently violates any order, rule, or regulation of
the Wetlands Board established pursuant to the Virginia State Wetlands Act, any provision of the
Wetland Zoning Ordinance or Code of Virginia, Title 28.2, Chapter 13, or any provision of a
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permit granted by the Board may be reported by the Board to the Commonwealth Attorney who
may prosecute such person pursuant to Code of Virginia, Section 28.2-1318 which may result in
a conviction constituting a Class 1 misdemeanor.

9.8 CIVIL CHARGES AND PENALTIES

A. CIVIL PENALTIES. Without limiting any other remedies available, any person who
violates any provision of the Wetlands Zoning Ordinance or Code of Virginia, Title 28.2,
Chapter 13, or who violates or fails, neglects or refuses to obey any notice, order, rule,
regulation, or permit condition authorized by Code of Virginia, Title 28.2, Chapter 13, imposed
by the Board, may be referred to the County Attorney to seek civil penalties from the Fairfax
County Circuit Court for such violation(s). Civil penalties cannot exceed $25,000 for each day
of violation. When civil penalties are sought, the Wetlands Board, through its legal counsel,
shall ask the Circuit Court to direct civil penalties recovered to be paid into the treasury of the
County for the purpose of abating environmental damage to or restoring wetlands.

B. CIVIL CHARGES.

1. Without limiting any other remedies available, except as specified below, and
with the consent of any person who has violated a provision of the Wetlands
Zoning Ordinance or Code of Virginia, Title 28.2, Chapter 13, or who has
violated or failed, neglected, or refused to obey any Wetlands Board order, rule,
regulation, or permit condition authorized by Code of Virginia, Title 28.2,
Chapter 13, the Wetlands Board may provide in an order issued against such
person for the one-time payment of civil charges for each violation in specific
sums, not to exceed $10,000 for each violation. Civil charges shall be in lieu of
any civil penalties which could be imposed by the Fairfax County Circuit Court
described in subsection 9.8A above. Civil charges may be in addition to the cost
of any restoration ordered by the Wetlands Board.

2. Civil charges may be assessed: (1) at a public hearing of the Board at which the
violator attends and consents to the charge; or (2) in the event that the violator
notifies the Board in writing that a civil charge amount will be accepted, at a
subsequent public hearing the Board may vote to accept such civil charge amount
offered by the violator. In determining the appropriate amount for a civil charge,
the Board shall consider the environmental impact of the violation, including the
relative functional value of the wetland classification type and the area of
impacted wetland, and may take into account such factors as previous
non-compliance, good faith, cooperation and timeliness of compliance on the part
of the resident owner, occupier, permittee or operator, and/or the agents of these
parties.

3. Upon ordering and collecting a civil charge, the Wetlands Board may request the
Board of Supervisors to allocate these funds to support a specific project or
program that will abate or prevent environmental damage to wetlands or restore
wetlands in Fairfax County.
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APPENDIX 1. APPLICATION SUBMISSION GUIDELINES

FAIRFAX COUNTY WETLANDS BOARD
Office of Comprehensive Planning

12055 Government Center Parkway, Suite 730
Fairfax, Virginia 22035-5507

(703) 324-1210 FAX (703) 324-3056

COUNTY OF FAIRFAX WETLANDS BOARD
APPLICATION SUBMISSION GUIDELINES

Please use this checklist to modify your map and/or justification statements. Upon receipt of the document(s)
containing all of the items listed below, the County of Fairfax Wetlands Board will schedule a public hearing
within 60 days.

_ L Name and address of applicant
_ 2 A detailed description of the proposed activities.
_ 3 A map, drawn to an appropriate and uniform scale, certified by an engineer, architect, landscape

architect or land surveyor authorized by the State to practice as such (recommend a scale of 1" =
30 - 50" showing:

A __ The topographic contour overlay of 2 feet; and
B. _ Provides distance benchmarks in feet which

__ Shows location of proposed work

__ Shows area of affected wetland (SHADED)

__ Shows area of existing fill; if any (DOTTED)

__ Shows area of proposed fill (HATCHED)

__ Shows area of existing excavation; (if any)

__ Shows area of proposed excavation; (if any)

__ Shows the overview location and profile, width, depth, length of any proposed channel
and the natural aspects of the true character of the affected wetland channel.

__ Shows the overview and profile of fill, width, depth, length of excavation disposal
area.

__Shows all existing and proposed structures (including sewage collection and treatment
facilities, utility installations, roadways and other related appurtenances or facilities
including those on adjacent uplands)

_ 4 A list of the type of equipment to be used to implement the proposed activity and the means of
equipment access to the site of the proposed activity.

_ 5 A list of the names and complete addresses of (a) the owners (owners of record as identified in
the then current tax assessment records of Fairfax County) of all adjacent parcels, including the
Fairfax County tax map parcel number of each such parcel, and (b) known claimants of the
water rights in or adjacent to the wetlands lot/or address of the proposed activity.

_ 6. The primary and secondary purpose of the project.
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COUNTY OF FAIRFAX WETLANDS BOARD
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_ T A statement of the estimate of the cost of the project and any related or further projects.
_ 8 A statement of the public benefit to be derived from the proposed project
_ 9 A complete description of the measures that will be taken during and after the wetland alteration

to reduce the detrimental offsite effects
10. A statement of the completion date of the proposed work, project or structure.

11.  Additional materials requested by the County of Fairfax Wetlands Board Staff for this
application are as follows:

All maps shall show to the appropriate uniform scale depicting the location of the
mean low water mark and the mean high water mark, the upland shoreline and the
property boundaries in relation to all adjacent properties. (Note source & date of the
MLM & MHM shown on the plan.)

A list on the map showing the estimated percentage distribution and location of the
various types of wetland plant communities located in the vegetated wetlands affected
by the proposed activity

A statement that justifies the need or lack of need for a U.S. Army Corps of Engineers
permit as it applies to the project.

A statement that justifies the need or lack of need to file for a Fairfax County permit
for fill in the floodplain.

A statement that justifies the need or lack of need to disturb the Resource Protection
Area as defined by the County’s Chesapeake Bay Preservation Ordinance.

The site will be staked and flagged in the area of the proposed work prior to the site
visit by the Board members.

A statement signed by the application property owners that such signors have the
power to authorize and do thereby authorize the Wetlands Board and Fairfax County
staff representatives on official business to enter on the application property as
necessary to process the application.

An application shall include a completed Local, State, Federal Joint Permit
Application Form and shall be signed by all appropriate parties.

An application filed by an agent, contract purchaser or lessee shall include a notarized
written statement signed by the property owners indicating endorsement of the
application.

12.  Application fees

A check made out to the Fairfax County Wetlands Board in the amount of $50.00 to
cover the application processing fees. (Or $150.00 if an after the fact application)
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A letter acknowledging that the applicant and/or its agent understands that the
publication fees for the public hearing will be billed to the applicant or the applicants
agent whichever is applicable.
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FAIRFAX COUNTY WETLANDS BOARD
PUBLIC HEARING AGENDA

1. Call to order

2. Purpose of the hearing

3. Board members’ disclosures

4. Wetlands Board and Virginia Institute for Marine Sciences staff reports
5. Statement from applicant or agent

6. Statements in support of application

7. Statements in opposition to application

8. Rebuttal by applicant

9. Close of public statement portion of hearing

10. Wetlands Board and Virginia Institute for Marine Sciences staff recommendations
11. Board members’ discussion

12. Board motion and vote

13. Close of public hearing
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ANNOUNCEMENT PRIOR TO VOTE

“Let me remind Wetlands Board members that, in reaching their decision, and
fulfilling its responsibilities under the Fairfax County Wetlands Ordinance the Board shall
preserve and prevent the despoliation and destruction of wetlands within its jurisdiction
while accommodating necessary economic development in a manner consistent with
wetlands preservation.”

MOTION TO APPROVE:

“Based on oral and written testimony presented at this hearing, the anticipated public and
private benefit resulting from this project will exceed the public and private detriment, the
proposed development conforms with the standards prescribed in § 28.2-1308 of the Code
of Virginia and guidelines promulgated pursuant to § 28.2 -1301 of the Code of Virginia,
and the proposed activity does not violate the purposes and intent of this ordinance or
Chapter 13 § 28.2-1300 et seq.) of Title § 28.2 of the Code of Virginia.” “Therefore I
move that the Board approve this application subject to the permit conditions as follows:

1) All earthwork operations on the dike and any temporary deposition of material on the
dike during construction should be carried out in such a way as to minimize erosion of
the material and prevent its re-entry into adjacent wetlands or waters.

2) A Sediment and Erosion Control plan shall be developed utilizing sediment control
barriers consistent with practices of Virginia’s Best Management Practices. Silt
fences and staked straw bales should be used along the entire length of the dam to
contain sediment in such a manner as to prevent erosion and sedimentation of the dike
slopes into the adjacent waters.

3) Any deposition of material on the dike during construction should be compacted as it
is constructed and shall not cover any additional wetland area thereby maintaining the
existing base width of the dam.

O:\WETLANDS\WETLANDS BOARD MANUAL\WETLANDS BINDER
MATERIAL\2021_03_Binder_PDF\3_Wetlands Board BYLAWS.doc



