
A regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, September 9,2003. The following Board Members were present:
Chairman John DiGiulian; V. Max Beard; Nancy Gibb; James Hart; Paul Hammack; and James
Pammel. John Ribble was absent from the meeting.

Chairman DiGiulian called the meeting to order at 9:00 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board, and
Chairman DiGiulian called for the first scheduled case.
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9:00A.M. NOVUS LLC, SPA 80-C-091-2 Appl. under Sect(s). 5-503 of the Zoning Ordinance to amend
SP 80-C-091 previously approved for a skating facility, health club and related facilities to
permit change in permittee, increase in land area and building addition. Located at 1800
Michael Faraday Ct. on approx. 6.65 ac. of land zoned 1-5. Hunter Mill District. Tax Map 18­
3 ((5)) 8C and 9. (Moved from 7/1/03 per appl. req.)

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Sarah Hall, Blankingship & Keith, 4020 University Drive, Fairfax,
Virginia, replied that it was.

Mavis Stanfield, Senior Staff Coordinator, presented the request as contained in the staff report. She stated
that the applicant was requesting approval of an amendment to a special permit previously approved for a
skating facility, health club, and related facilities to permit a change in permittee from the Reston Property
Investors Limited Partnership to Novus, LLC, to increase land area from 4.75 (Lot 9) acres to 6.65 acres,
with the addition of Lot 8C (1.9 acres), and to add a building addition, consisting of a 1,440-square-foot
trailer, to the site in Phase I of the development. The additional land area was developed with 120 existing
parking spaces. The trailer addition currently housed fitness equipment that was proposed to remain. The
additional land area and the trailer comprised the first phase of development for the site. Ms. Stanfield
stated that the previous speciai permit amendment permitted construction of an additional 93 parking
spaces. The current application included this new construction as Phase II. Staff concluded that the subject
application was in harmony with the Comprehensive Plan and in conformance With the applicable Zoning
Ordinance provisions and, therefore, recommended approval of the application.

Mr. Hammack noted that a letter was received from the Northern Virginia Regional Park Authority (NVRPA)
and asked if there was any impact on the Park Authority property as a result of this application since it was
already developed. Ms. Stanfield stated that a conference call was held with a representative for the NVRPA
attempting to determine if anything additional was needed. She stated that the proposed construction in the
current application had been previously approved and stated that Ms. Hall would present additional
development condition language to the Board to address the issue regarding understory along the trail with
the Phase II construction.

Mr. Hammack questioned the location of the temporary trailer. Ms. Stanfield stated that the trailer had been
on-site since the original construction and noted that a development condition was developed to address the
issue.

Sarah Hall, the applicant's agent, came to the podium to speak on behalf of the applicants. Ms. Hall
presented a plat which was approved With the amendment from 1992 and explained that the request for the
current application was for three items, a change in permittee, to add a 2-acre parking lot and make it a part
of the amendment application, and to permit the construction trailer to remain on the property as a weight
room and other uses related to the ice skating rink.

Ms. Hall stated that the trailer had been originally brought onto the property as a construction trailer and as
such did not need to be permitted at that time; however, it was included in the application to be a permanent
part of the facility. She stated that the plans had been submitted to the Reston Planning and Zoning
Committee and the Reston Architectural Board of Review for approval and noted that a number of their
suggestions were included in the plat submitted to the Board to include landscaping around the mechanical
equipment, painting the equipment and the trailer with the building colors, gates and fences around the
dumpster at the rear of the property, and landscaping in the front of the trailer. Ms. Hall suggested a new
development condition be added and proposed language and asked for the Board's approval of the special
permit amendment.
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There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to approve SPA 80-C-091-2 for the reasons as stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

NOVUS LLC, SPA 80-C-091-2 Appl. under Sect(s). 5-503 of the Zoning Ordinance to amend SP 80-C-091
previously approved for a skating facility, health club and related facilities to permit change in permittee,
increase in land area and building addition. Located at 1800 Michael Faraday Ct. on approx. 6.65 ac. of land
zoned 1-5. Hunter Mill District. Tax Map 18-3 ((5)) 8C and 9. (Moved from 7/1/03 per appl. req.) Mr.
Hammack moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, folloWing proper notice to the public, a public hearing was held by the Board on September 9,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The applicant presented testimony indicating compliance with the general required standards for the

granting of a special permit.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance with the general standards for Speciai
Permit Uses as set forth in Sect. 8-006 and the additional standards for this use as contained in Sect(s).
5-503 of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the folloWing
limitations:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 1800 Michaei Faraday Court, and is not
transferable to other land.

2. This Special Permit is granted only for the purpose(s), structures andlor use(s) indicated on the
special permit plat prepared by Burgess and Niple, dated February, 2003, as revised through August
22,2003, and approved with this application, as qualified by these development conditions.

3. A copy of this Speciai Permit and the Non-Residential Use Permit SHALL BE POSTED in a
conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit is subject to the provisions of Article 17, Site Plans, as may be determined by
the Director, Department of Public Works and Environmental Services (DPWES). Any plan
submitted pursuant to this Special Permit shall be in substantial conformance with these conditions.
Minor modifications to the approved special permit may be permitted pursuant to Par. 4 of Sect. 8­
004 of the Zoning Ordinance.

5. The hours of operation for the skating facility, health club and related facilities shall be limited a
maximum of 6:00 a.m. to 12:00 midnight, daily.

]
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6. All parking shall be on-site. Parking shall be provided as shown on the Special Permit plat.

7. The maximum number of patrons permitted on-site at anyone time shall be limited to 603.

8. If additional on-site stormwater management is required, as determined by DPWES, it shall be
provided Without altering the parking, road, building or landscaping as shown on the special permit
piat. If stormwater management cannot be provided Without such alterations, a special permit
amendment shall be required.

9. Any changes or additions to the parking lot lighting shall be approved by the Architectural Review
Board of the Reston Land Corporation. All new outdoor lighting fixtures shall be in accordance with
the Performance Standards contained in Part 9 (Outdoor Lighting Standards) of Article 14 of the
Zoning Ordinance.

10. Prior to issuance of a new Non-Residential Use Permit (Non-RUP) additional landscaping, including
the landscaping on the northern side of the trailer, shall be provided as depicted on the Special
Permit plat. The exterior of the trailer shall be painted to match the exterior color of the skating
facility.

11. Prior to issuance of a new Non-Residential Use Permit (Non-RUP) the applicant shall apply for a
Proffered Condition Amendment to add language to the proffers that govern the site that would
permit the continued use of the existing skating facility until such time as the site is redeveloped with
the proposed office buildings.

12. At such time that the Phase II parking lot is constructed, understory vegetation shall be added along
the southeast boundary of the parking lot to screen the W&OD Trail as may be determined in
consultation with the Urban Forester.

These conditions incorporate and supersede all previous conditions. This approval, contingent on the
above-noted conditions, shall not relieve the applicant from compliance with the provisions of any applicable
ordinances, regulations, or adopted standards. The applicant shall be responsible for obtaining the required
Non-Residential Use Permit through established procedures, and this special permit shall not be valid until
this has been accomplished.

Pursuant to Sect. 8-015 of the Zoning Ordinance, this special permit shall automatically expire, without
notice, thirty (30) months after the date of approval' unless the use has been established. Establishment of
Phase I shall establish the use as approved by this special permit. The Board of Zoning Appeals may grant
additional time to establish the use if a written request for additional time is filed with the Zoning
Administrator prior to the date of expiration of the special permit. The request must specify the amount of
additional time requested, the basis for the amount of time requested, and an explanation of why additional
time is required.

Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
17,2003. This date shall be deemed to be the final approval date of this special permit.

II
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9:00 A.M. NAOMI C.B. HAGLER, VC 2003-PR-093 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit subdivision of 2 lots into 2 lots with proposed Lots 1 and 2 having a lot
width of 25.0 ft. Located at 3009 Fairhill Rd. on approx. 3.02 ac. of land zoned R-1.
Providence District. Tax Map 49-3 ((1» 27 and 49-3 ((6» 178.

Chairman DiGiulian noted that the application had been administratively moved to October 7,2003 at 9:00
a.m.
/I
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9:00 AM. JOHN E. LINK, TRUSTEE AND KATHRYNE A LINK, TRUSTEE, VC 2003-MV-047 Appl.
under Sect(s). 18-401 of the Zoning Ordinance to permit construction of accessory structure
4.0 ft. and eave 2.5 ft. from side lot line. Located at 11808 Mallard Rd. on approx. 37,500
sq. ft. of land zoned R-E. Mt. Vernon District. Tax Map 122-2 ({2)) 74. (Deffrom 6/10/03
7/1/03, 7/15/03 and 7/29/03 for decision only) ]

Chairman DiGiulian noted that the application had been deferred from July 29, 2003, for decision oniy and
asked Mr. Link to address the revised plat.

Mr. Link stated that he had changed the design, the size, and the location of the structure to address the
Board's concerns. He stated that the structure would now be 11.5 feet from the lot line.

Mavis Stanfield, Senior Staff Coordinator, stated that the previous application had shown an eave as well
and noted that there was not an eave with the new request.

Mr. Link stated that he removed the eave from the structure, reduced the size from 40 feet to 35 feet, and
moved it closer to the house.

Mr. Hart questioned how many cars the new garage would hold. Mr. Link stated that it was a hobby
shop/garage with two garage doors which would hold two cars.

Mr. Pammel moved to approve VC 2003-MV-047 for the reasons as stated in the Resolution.

/I

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

JOHN E. LINK, TRUSTEE AND KATHRYNE A LINK, TRUSTEE, VC 2003-MV-047 Appl. under Sect(s). 18- ]
401 of the Zoning Ordinance to permit construction of accessory structure 4.0 ft. and eave 2.5 ft. from side
lot line. Located at 11808 Mallard Rd. on approx. 37,500 sq. ft. of land zoned R-E. Mt. Vernon District. Tax
Map 122-2 (2)) 74. (Deffrom 6/10/03 7/1103,7/15/03 and 7/29/03 for decision only) Mr. Pammel moved that
the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 9,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The applicant presented testimony indicating compliance with the required standards for the granting

of a variance.
3. The request as originally submitted has been modified to provide a greater side yard than was

originally projected in the initial application.

This application meets all of the follOWing Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;

]



- - - September 9,2003, JOHN E. LINK, TRUSTEE AND KATHRYNE A. LINK, TRUSTEE, VC 2003-MV­
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F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land andlor buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of an accessory structure, consisting of a garage, shown
on the plat prepared by Larry N. Scartz, dated January 23, 2003, revised September 2, 2003,
submitted with this application and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested, and an explanation of why additional time is reqUired.

Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
17,2003. This date shall be deemed to be the final approval date of this variance.

II

- - - September 9, 2003, (Tape 1), Scheduled case of:
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9:00A.M. OX HILL BAPTIST CHURCH, SPA 82-S-082-2 Appl. under Sect(s). 3-103 of the Zoning
Ordinance to amend SP 82-S-082 previously approved for a church to permit the addition of
a pu blic use. Located at 4101 Elmwood SI. on approx. 3.39 ac. of land zoned R-1, AN, HC
and WS. Sully District. Tax Map 34-4 ((6)) 46.

Chairman DiGiulian called the applicants to the podium and asked if the affidaVit before the Board of Zoning
Appeals (BZA) was complete and accurate. John McKenney, 12757 Ashley Road, Fairfax, Virginia, replied



6
- - - September 9, 2003, OX HILL BAPTIST CHURCH, SPA 82-S-082-2, continued from Page 5

that it was.

William Sherman, Staff Coordinator, presented the request as contained in the staff report. Mr. Sherman J
stated that the applicant was requesting the addition of a computer learning and homework assistance center •.
to be operated by the Fairfax County Office of Partnerships, which would serve up to 30 children at a time on
weekday afternoons from 2 p.m. to 7 p.m. and Saturdays from 11 a.m. to 3 p.m. He stated that the center
would be staffed by one full-time director and additional volunteers and noted that no other changes to the
site other than minor interior renovations would be required. Staff concluded that the subject application was
in harmony with the Comprehensive Plan and in conformance with the applicable Zoning Ordinance
provisions and, therefore, recommended approval of the application.

Mr. Hammack asked if the proposal would have a traffic impact, specifically young adults attending the
computer learning center. Mr. Sherman stated that it was his understanding that most of the participants
would be young children who would walk. He stated that the hours of operation would not be the same as
the church. Mr. Sherman stated that the program was an established program and noted that a member of
the Fairfax County Office of Partnerships was present to speak to the application.

Mr. McKenney came to the podium to speak on behalf of the applicants. He stated that the Office of
Partnerships had approached the church 2 Y, years prior to ask for the space for their program. He stated
that approximately 300 square feet were used for the use. He stated that the church received no
compensation for allowing the use within the church. Mr. McKenney stated that most of the children were
walkers to the facility. He stated that the request to permit the additional use which currently existed within
the church facility was due to a Notice of Violation and asked for the Board's approval of the request.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hart moved to approve SPA 82-S-082-2 for the reasons as stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

OX HILL BAPTIST CHURCH, SPA 82-5-082-2 Appl. under Sect(s). 3-103 of the Zoning Ordinance to amend
SP 82-S-082 previously approved for a church to permit the addition of a public use. Located at 4101
Elmwood SI. on approx. 3.39 ac. of land zoned R-1, AN, HC and WS. Sully District. Tax Map 34-4 «6» 46.
Mr. Hart moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed In accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 9,
2003; and

WHEREAS, the Board has made the following findings of fact:

]

1. The applicant is the owner of the land.
2. The applicant presented testimony indicating compliance with the general required standards for the

granting of a special permil.
3. Given the record and testimony presented, the impacts on the surrounding area would be minimal.
4. There won't be exterior changes.
5. The traffic implications, if any, would be slight.
6. It would be logical that people would walk to the facility rather than drive, especially from the Jo

Chantilly Mews community.
7. Staff provided a favorable recommendation.
8. A letter of support was received from the Western Fairfax County Citizens Association.
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This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED With the following
limitations:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 4101 Elmwood Street (3.39 acres), and is
not transferable to other land.

2. This Special Permit is granted only for the purpose(s), structures and/or use(s) indicated on the
special permit plat prepared by Rinker-Detwiler and Associates, P.C. dated June 24,1987, and
approved with this application, as qualified by these development conditions.

3. A copy of this Special Permit and the Non-Residential Use Permit SHALL BE POSTED in a
conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit is subject to the provisions of Article 17, Site Plans, as may be determined by
the Director, Department of Public Works and Environmental Services (DPWES). Any plan
sUbmitted pursuant to this special permit shall be in substantial conformance with these conditions.
Minor modifications to the approved special permit may be permitted pursuant to Par. 4 of Sect. 8­
004 of the Zoning Ordinance.

5. The maximum number of seats in the principal place of worship shall be 350.

6. The hours of operation for the computer learning and homework assistance center shall be limited to

7
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8. The maximum number of parking spaces shall be 122. Handicapped spaces shall be provided in
accordance with applicable code. All parking for the use shall be on site.

9. Transitional Screening shall be modified as shown on the special permit plat.

10. The barrier requirement shall be waived.

These development conditions incorporate and supersede all previous development conditions. This
approval, contingent on the above-noted conditions, shall not relieve the applicant from compliance with the
provisions of any applicable ordinances, regulations, or adopted standards. The applicant shall be
responsible for obtaining the required Non-Residential Use Permit through established procedures, and this
special permit shall not be valid until this has been accomplished.

Pursuant to Sect. 8-015 of the Zoning Ordinance, this special permit shall automatically expire, without
notice, six (6) months after the date of approval> unless a new Non-Residential Use Permit has been
obtained. The Board of Zoning Appeals may grant additional time to obtain a new Non-Residential Use
Permit if a written request for additional time is filed with the Zoning Administrator prior to the date of
expiration of the special permit. The request must specify the amount of additional time requested, the basis
for the amount of time requested, and an explanation of why additional time is required.

Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
17, 2003. This date shall be deemed to be the final approval date of this variance.

/I

- - - September 9,2003, (Tape 1), Scheduled case of:
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9:00A.M. SUSAN M. MARTIN, VC 2003-MA-102 Appl. under Sect(s).18-401 of the Zoning Ordinance
to permit construction of addition 24.0 ft. with eave 23.0 ft. from front lot line and 11.5 ft. with
eave 10.5 ft. from side lot line and addition 10.5 ft. with eave 9.5 ft. from side lot line.
Located at 6362 Lakeview Dr. on approx. 11,607 sq. ft. of land zoned R-2. Mason District.
Tax Map 61-3 «14)) 124.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Susan Martin, 6362 Lakeview Drive, Falls Church, Virginia,
replied that it was.

William Sherman, Staff Coordinator, presented the request as contained in the staff report. He stated that
the applicant requested two additions. One addition was to be located 24 feet with eave 23 feet from the
front lot line and 11.5 feet with eave 10.5 feet from the side lot line. A minimum rear yard of 35 feet and
minimum side yard of 15 feet are required; however, eaves are permitted to extend 3.0 feet into the minimum
rear and side yards; therefore, variances of 11 feet, 9.0 feet, 3.5 feet, and 1.5 feet, respectively, were
required. The second addition was to be located 10.5 feet with eave 9.5 feet from the side lot line; therefore,
variances of 4.5 feet and 2.5 feet, respectively, were required.

Susan Martin presented the variance request as outlined in the statement of justification submitted with the
application. Ms. Martin stated that she requested the ability to permit the conversion of the existing carport
into a garage and to permit an expansion to the current kitchen of 8 by 7.5 feet to allow an eat-in kitchen
area. Ms. Martin stated that the sanitary sewer easement issue limited the ability to expand on two sides of

]
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the property. She stated that the house was constructed in 1956 and had no alterations since its
construction. Ms. Martin stated that the lot was smaller than an R-2 zoning and was exceptionally narrow,
therefore, requiring the need for the variance. She stated that the lot had topographic issues which included
its placement within the side of a steep hill and, therefore, caused undue hardship. Ms. Martin stated that
she met with 10 neighbors, of which none had objection to her requests. She noted that she had approval
from the Lake Barcroft Homeowners Association for the improvements as well.

Ms. Martin reviewed the plat in detail with the Board inclUding the existing carport setbacks and the roof
height of the proposed construction.

Chairman DiGiulian called for speakers.

William Evans, architect and neighbor, stated that the kitchen addition would face his property and he had no
objection and supported Ms. Martin's application, noting the difficulty in the site.

There were no others speakers, and Chairman DiGiulian closed the pUblic hearing.

Ms. Gibb moved to approve VC 2003-MA-102 as stated in the Resolution.

/I

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

SUSAN M. MARTIN, VC 2003-MA-102 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
construction of addition 24.0 ft. with eave 23.0 ft. from front lot line and 11.5 ft. with eave 10.5 ft. from side lot
line and addition 10.5 ft. with eave 9.5 ft. from side lot line. Located at 6362 Lakeview Dr. on approx. 11,607
sq. ft. of land zoned R-2. Mason District. Tax Map 61-3 ((14)) 124. Ms. Gibb moved that the Board of
Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the pUblic, a public hearing was held by the Board on September 9,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The applicant presented testimony indicating compliance with the required standards for the granting

of a variance.
3. The property has an exceptional size and is smaller than the minimum R-2 zoning district.
4. The lot has an unusual shape and topographic conditions and has a steep slope.
5. The property has an extraordinary situation with a sanitary sewer easement which wraps around the

house.
6. The applicant has made an effort to minimize the impact regarding the kitchen addition.
7. The garage will be less deep than the existing carport.

This application meets all of the following ReqUired Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;

9
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F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately ]

adjacent to the subject property. •
3. That the condition or situation of the subject property or the intended use of the sUbject propertyis'

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that wouid
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of two additions, as shown on the plat prepared by John L. ]
Marshall, dated June 2003, updated through July 7,2003, submitted with this application and is not
transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The additions shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval* unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested, and an explanation of why additional time is required.

Mr. Beard seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on Septem ber
17, 2003. This date shall be deemed to be the final approval date of this variance.

/I

- - - September 9,2003, (Tape 1), Scheduled case of:

9:00 A.M. KIRK S. SCHNOEBELEN, SP 2003-BR-027 Appl. under Sect(s). 8-914 of the Zoning
Ordinance to permit reduction to minimum yard requirements based on error in building
location to permit accessory structure to remain 2.9 ft. from side lot line. Located at 41 01
Doveville La. on approx. 24,867 sq. ft. of land zoned R-1. Braddock District. Tax Map 58-4
«5)) 8. (Concurrent with VC 2003-BR-098).

]
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9:00 A.M. KIRK S. SCHNOEBELEN, VC 2003-BR-098 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 7.2 ft. with eave 5.5 ft. from side lot line and
fence greater than 4.0 ft. in height to remain in front yard. Located at 4101 Doveville La. on
approx. 24,867 sq. ft. of land zoned R-1. Braddock District. Tax Map 58-4 ((5)) 8.
(Concurrent with SP 2003-BR-027).

Chairman DiGiulian noted that there was a request received to defer the applications to September 16, 2003,
at 9:00 a.m.

Mr. Hammack made a motion to defer the applications to September 16, 2003, at 9:00 a.m. Mr. Pammel
seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

II

- - - September 9, 2003, (Tapes 1 and 2), Scheduled case of:

9:00 A.M. BRIAN K. & REIKO K. BRISCOMBE, VC 2003-MA-101 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of addition 3.0 ft. with eave 2.0 ft. from one side lot
line and 10.4 ft. from other side lot line. Located at 6703 McCrea PI. on approx. 18,808 sq.
ft. of land zoned R-3. Mason District. Tax Map 60-2 ((15)) 24.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeais (BZA) was complete and accurate. Brian Briscombe, 6703 McCrea Place, Falls Church, Virginia,
replied that it was.

Lindsay Shulenberger, Rezoning and Special Exception Branch, presented the variance request as
contained in the staff report. She stated that the applicant requested a variance to permit the construction of
an attached two-story garage 3.0 feet with eave 2.0 feet from the side lot line. The applicant also requested
approval of a second story to an existing home 10.4 feet from the other side lot line. A minimum side yard of
12 feet is required; therefore, variances of 9.0 feet, 7.0 feet, and 1.6 feet, respectively, were required.

Mr. Briscombe presented the variance request as outlined in the statement of justification submitted with the
application. Mr. Briscombe gave an overhead presentation to the Board. He stated that the previous owners
had built the home too close to the lot line, therefore, requiring the need for the variance. He further stated
that the addition was to be located above the existing home and that the garage addition would be in the
same location as the existing carport. He noted that the lot had an unusual shape and was narrow. He
stated that a neighbor was approved for the same variance request. Mr. Briscombe provided six letters of
support to the Board. He stated that the need for the garage was to accommodate a disabled child who
used a walker and asked for the Board's approval of the variance request.

The Board members expressed concern regarding the width of the garage and the height of the second story
addition. Mr. Briscombe stated that the garage width was the same as the existing carport and the height of
the home would be a second story addition on the entire home.

Gilbert Glaubinger, the applicants' agent/architect, 3915 Carolyn Avenue, Fairfax, Virginia, came to the
podium to explain the measurements of the structures as depicted on the plat.

Chairman DiGiulian called for speakers.

Reiko Briscombe, 6730 McCrea Place, Falls Church, Virginia, came to the podium to address the Board.
Ms. Briscombe stated that the addition of the attached garage was very important to them because of the
needs of their disabled son. She stated that her immediate neighbors supported their request. She noted
that the house was located on a cul-de-sac and their back yard faced a wooded view and asked for the
Board's approval of the variance request.

Wanda Sue Banks, 3200 Dashhill Road, Falls Church, Virginia, came to the podium to speak in support of
the application. She stated that she was the immediate next-door neighbor and had no objection to the
request. She stated the Briscombes were a positive contribution to the neighborhood.
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Lisa Bremmer, 6702 McCrea Place, Falls Church, Virginia, came to the podium to speak in support of the
application. She stated that she supported the renovations, that they wouid beautify the community, and the ]"
property would support the additions without affecting other homeowners. Ms. Bremmer stated that the .
garage was a necessity for their disabled son and noted that she was also disabled and strongly believed the
variance request should be approved.

Bruce Rassmussen, 6706 McCrea Place, Falls Church, Virginia, came to the podium to speak in support of
the application. He stated that the practical considerations and the special needs required the need for the
renovations.

Sonya Motz, 6704 McCrea Place, Falls Church, Virginia, came to the podium to speak in opposition to the
application. Ms. Motz stated that although she supported home improvements to include the attached
garage request, she stated that the entire cul-<le-sac had the same issue with the narrow street and narrow
lot sizes with limited side-to-side improvements. She stated that the County tax records showed that Mr.
Briscombe currently had a garage and not a storage shed. Ms. Motz expressed concern that the approval of
the request would set a precedent within the neighborhood and noted that the applicants had enough space
in the rear of their property to accommodate the garage addition. Ms. Motz stated that the applicants'
request for the addition may be to house foreign students.

Jose Garcia, 6700 McCrea Place, Falls Church, Virginia, came to the podium to speak in opposition to the
application. He stated that he was against the renovation because it would be too close to other neighbors
and would make the neighborhood look like a townhome.

Mr. Hart reviewed the plat with Mr. Briscombe and staff regarding the current additions to the property. Ms.
Langdon reviewed the history of bUilding permits with the Board.

Mr. Briscombe, in his rebuttal, stated that the addition would accommodate his wife's relatives and stated
that an overwhelming majority of the neighbors supported the application.

Chairman DiGiulian closed the public hearing.

Mr. Beard made a motion to approve VC 2003-MA-101. Ms. Gibb seconded the motion and stated that the
addition was closer to the lot line than preferred, yet expressed concern regarding the safety of the
applicants' child.

Mr. Hammack stated that he agreed with Ms. Gibb that the lot was narrow, however, expressed concern with
the second story addition and noted that it would be a convenience to the applicant. He suggested the
applicants research other alternatives to lessen the impact on neighbors and stated he would not support the
motion as presented.

Mr. Hart made a substitute motion to defer decision to October 14, 2003, at 9:00 a.m. Mr. Hammack
seconded the motion, which carried by a vote of 5-1. Mr. Beard voted against the motion. Mr. Ribble was
absent from the meeting.

Mr. Pammel said he would like to have a revised plan presented to the Board to show changes to the
addition, and Mr. Beard asked for elevations as well.

Mr. Hart made a motion for a revised plan. Mr. Hammack seconded the motion, which carried by a vote of 6-0.
Mr. Ribble was absent from the meeting.

II

]

- - - September g, 2003, (Tape 2), Scheduled case of:

9:00A.M. J. CARLTON HOWARD, JR., TRUSTEE, VC 2003-MV-086 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 6.0 ft. from side lot line. Located at
9044 Patton Blvd. on approx. 1.12 ac. of land zoned R-2. Mt. Vernon District. Tax Map 110­
1 «5)) 82. (moved from 7/22/03, notices not in order)

]
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Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Sara Kroll, Land Design Consultants, 8569-E Sudley Road,
Manassas, Virginia, replied that it was.

Lindsay Shulenberger, Rezoning and Special Exception Branch, presented the variance request as
contained in the staff report. She stated that the applicant requested approval to permit the construction of
an attached 2-car garage 6.0 feet from the side lot line. A minimum side yard of 15 feet is required;
therefore, a variance of 9.0 feet was requested.

Ms. Kroll presented the variance request as outlined in the statement of justification submitted with the
application. She stated that the granting of the variance would permit the construction of a 13-foot-wide and
37-foot-deep garage on the south side of the property. Ms. Kroll stated that the applicant currently did not
have a garage and noted that the over one acre property could accommodate a garage; however, because
of the unique shape of the lot, the only location was to the south side of the property. Ms. Kroll noted that the
applicant had six neighbors in support of the request. She stated that the tree buffer would be preserved
with the addition. Ms. Kroll stated that the existing driveway was proposed to remain and noted that the
garage addition would hold storage of antique vehicles. She stated that the rear of the property already had
an existing patio and pool area and was, therefore, not a feasible location and asked for the Board's approval
of the request.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to deny VC 2003-MV-086 stating that the application was a convenience and that there
were other locations to place the garage on the property. He said the driveway would impact the
neighborhood and change its character. Mr. Hammack stated that there was nothing unusual about the
topography or shape of the lot that would require the need for the variance.

Mr. Pammel seconded the motion and stated that all lots were similar in nature and noted that a 100-foot
frontage was standard for the R-2 lot and, therefore, that the application was a matter of convenience.

Chairman DiGiulian stated that he could not support the motion and noted that the testimony presented
indicated that most houses had either a carport or a garage and the subject property had neither. He noted
that the lot was narrow, that six adjacent neighbors supported the request, there was no opposition to the
application and that it was a reasonable request.

Mr. Beard agreed with Chairman DiGiulian that the use was adequate.

Mr. Hart stated that there seemed to be no easy place for the addition and noted that there was a Resource
Protection Area in the rear of the applicant's property which was not shared by all the lots.

Mr. Hammack stated that the applicant was requesting two driveways and two sets of cars and noted that he
believed that would be a convenience.

Mr. Beard stated that the vehicles were driven several times a month; therefore, it would make the garage
not for storage.

Ms. Gibb expressed concern regarding two driveways.

Mr. Hammack made a substitute motion to defer decision to September 23, 2003, at 9:00 a.m., and asked
the applicant to reconfigure the location of the addition and noted that he would not support two driveways.
Mr. Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

II

13
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9:30 A.M. JED L. GOEHRING, A 2003-DR-028 Appl. under Sect(s). 18-301 of the Zoning Ordinance.
Appeal of determination that appellant is operating a contractor's office and shop and a
storage yard and has erected structures without Building Permit approval on property in the
R-1 District, all in violation of Zoning Ordinance provisions. Located on the W. side of
Merchant La., approx. 500 ft. S. of Ramshorn PI. on approx. 21,746 sq. ft. of land zoned R-1.
Dranesville District. Tax Map 31-2 «(1» 124C.

]
Chairman DiGiulian noted that the applicant had requested a deferral to a later date.

Lynne Strobel, the appellant's agent, stated that the appellant requested the deferral because they were
trying to resolve the issues cited in the Notice of Violation. Ms. Strobel stated that a building permit had been
received for one of the structures and suggested a site visit with members of Zoning Enforcement could
resolve some of the other issues addressed in the Notice of Violation. Ms. Strobel stated that the front-end
loader had been permanently removed from the property.

Mr. Pammel made a motion to defer the application to October 14, 2003, at 9:30 a.m. Mr. Hammack
seconded the motion, which carried by a vote of 6-0. Mr. Ribble was absent from the meeting.

II

- - - September 9,2003, (Tapes 2 and 3), Scheduled case of:

Chairman DiGiulian was not present for the hearing. Vice-Chairman Hammack called for staff's
presentation.

9:30 A.M. GREEN TEAM, INC., STANLEY P. DULL, A 2003-SP-029 Appl. under Sect(s). 18-301 of the
Zoning Ordinance. Appeal of determination that the appellant has expanded the original
plant nursery use and landscape contractor business, located in the R-C District, without
special exception approval, an approved site plan, an approved Building Permit and a valid
Non-Residential Use Permit, all in violation of Zoning Ordinance provisions. Located at
11501 Popes Head Rd. on approx. 6.64 ac. of land zoned R-C. Springfield District. Tax
Map 67-2 «(1» 27. ]

Jayne Collins, Zoning Administration Division, stated that the appeal issue was of a determination that the
appellant had expanded the original plant nursery use and landscape contracting business on the subject
property located in an R-C District without special exception, site plan, building permit, or Non-Residential
Use Permit approval.

Ms. Collins stated that the issues were with regard to the nonconforming status of the subject property. On
April 28, 1986, the Zoning Administrator initially determined that the plant nursery use was nonconforming
and that the 28-foot by 40-foot polling shed was a legal nonconforming structure. In October 1986, the
Zoning Administrator determined that a portion of the residential dwelling couid be used for office purposes
provided any space devoted to the office was clearly subordinate in area and extent to the residential use.
As new evidence was presented, in March 1987 the Zoning Administrator further determined that not only
were the plant nursery use and polling shed nonconforming, but also that the 30-foot by 96-foot greenhouse
was also a legal nonconforming structure and in accordance with Paragraph 1 of Section 15-103 could
remain, but could not be enlarged or expanded.

Ms. Collins stated that in early 2003 the Zoning Administrator reconsidered that determination and conciuded
that the plant nursery use was not a nonconforming use, but rather the use was a grandfathered use and
subject to the provisions of Paragraph 2 of Section 15-101, which states that a use lawfully existing on the
effective date of the current Zoning Ordinance that was now allowed as a special exception use could
continue to operate by right, but could not be replaced or enlarged without approval of a special exception.
The structures which existed on the subject property on August 14, 1978, included the residential dwelling,
one greenhouse, one potting shed, and one acre planted in nursery stock.

Ms. Collins explained that on August 29, 2003, at the appellants' request, staff re-inspected the subject
property and found that little had changed. Although the hot tubs and the three conex storage containers
had been removed, a 6-loot high, 1500-gallon water tank had been added, and the conex storage containers

]



- - - September 9,2003, GREEN TEAM, INC., STANLEY P. DULL, A 2003-SP-029, continued from Page 1

had been replaced by two sea-cargo containers. Other structures and uses included the residential dwelling,
which was damaged in a fire in January of 2003; two office trailers connected by a large wooden deck; a
greenhouse; a potting shed, which was actually a large barn being used for the repair of commercial
vehicles; a gravel parking lot; an irrigation pond; and numerous items related to a landscape contracting
business, including construction equipment, fuel tanks, hundreds of wooden pallets, rolls of pipe, slate
pieces, and bags of mulch and soil, lawn ornaments, and commercial trucks. The majority of the site was
being used for storage of these items and plant material. The structures and uses on the property had been
established without site plan, building permit, and Non-RUP approval.

Ms. Collins stated that the appellant had acknOWledged that he had between 20 and 80 employees,
depending on the season, and that only 5 to 10% of the total business was related to the plant nursery use,
with 90 to 95% related to the landscape contracting business, which installed hot tubs and spas, decks,
patios, gazebos, lawn ornaments, landscaping, retaining walls, irrigation systems, and similar items. She
said the scope of the plant nursery and landscape contracting business was evident from the photographs
taken of the property in January and June of 2003 and from the aerial photographs, all of which were
provided in the Staff Report. She noted that staff had taken additional photographs of the property during the
inspection on August 29, 2003, and advised the Board that she had copies available.

Ms. Collins explained that based on the Zoning Administrator's determinations, the Non-RUPs which had
been issued for the subject property limited the uses and structures on the property to that which existed on
August 14, 1978. The addition of structures and uses on the property in the last 30 years constituted an
illegal expansion and enlargement of a grandfathered plant nursery use and would only be resolved by
obtaining the approval of a special exception for a plant nursery, which would allow the appellants to
continue the use of the property in accordance with the standards found in Paragraph 1A of Section 9-517 of
the Zoning Ordinance, and absent special exception approval, all of the structures and uses on the property
must be scaled back to what existed on the property on August 14, 1978.

Mr. Pammel asked what the distinction was between grandfathered lawfUlly existing use and the term
"nonconforming use." Ms. Collins stated that the use would be considered nonconforming under Section
15-103 and was a use not allowed in the district in which it was located; therefore, the use could not be
enlarged or expanded. She said a grandfathered use under 15-101 was a use that was no longer allowed by
right, but was allowed by special permit or special exception. The Board discussed the interpretation of the
use at length.

Lynne Strobel, Walsh, Colucci, et aI., the appellants' agent, introduced Alice Haas from their Manassas
office. Ms. Strobel stated that the appeal was filed in response to a Notice of Violation (NOV) issued to the
Green Team. She stated that the property had been a nursery since 1978, which was prior to the
requirement to obtain a special exception; therefore, their belief was that the use should be either
grandfathered or nonconforming. Ms. Strobel referred the Board to Attachment 11 of the staff report which
referenced the use as nonconforming. Mr. Strobel presented photographs to the Board to address their
concerns as to what was currently located on site and reviewed each item in detail. She referenced a
residential structure, which was substantially destroyed by fire in January of 2003, and needed to be
replaced. Ms. Strobel referred to two office trailers, which were considered temporary in order to allow the
business to continue after the damage to the house which destroyed the offices located within. She noted
that the potting shed and greenhouse were permitted structures and were in place at the time the Non­
Residential Use Permit was issued and were not in dispute. Ms. Strobel stated that the hot tubs, counters,
and landscaping ornaments referenced in the original NOV letter had been removed from the property. Ms.
Strobel reviewed photographs with the Board in detail. Ms. Strobel submitted letters in support of the
business to the Board.

The Board discussed with staff the issue of a use being subordinate to a principal use and continued their
review of photographs presented to the Board. They also stated that the damaged house could not be
rebuilt until all violations were cleared by the Board.

John Zemlan, Zoning Inspector, Zoning Enforcement Branch, stated that the main issue would be a
comparison of 1978,1980, and current photographs to determine the use of the land. Staff concluded that
the use of the nursery and of the landscaping business had increased since 1978 and the extent of the
increase required the appellant to either obtain a special exception or reduce it to the use as approved in
1978.

15
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Ms. Strobel presented aerial photographs to the Board from 1970, 1980, and 1997 for their review of the use
in those time periods.

Mr. Hammack asked how many employees were employed for both the plant nursery and the landscape
contractor business. Ms. Strobel replied that the number varied by season, but noted that at the present time
there were 44 employees which were split between both businesses.

Vice-Chairman Hammack called for speakers.

Nora Jewell, 13046 Champlain Drive, Manassas, Virginia, came forward to speak on behalf of the employees
of Green Team. She stated that one year prior there were 77 employees and currently there were 44
employees. She explained that the downsiZing was a direct result of the fire and the delay in rebuilding the
house. Ms. Jewell stated that every employee was dependant upon their job and were the main supporters
of their families. Ms. Jewell stated that the service was provided to the residents that surrounded the
business.

George Bott, 11398 Bantry Terrace, Fairfax, Virginia, came forward to speak in opposition to the application.
He noted that he resided on Popes Head Road across from the Green Team. He stated that the Green
Team had violated County rules which included zoning, building, and land use. He noted that the area was
considered Resource Conservation and expressed his concern regarding the impact of the landfill debris
within the area. Mr. Bott stated that in the 1980s the use could have been considered a retail operation;
however, that within the last several years that had become only a small part of the operation. He referred to
a barn on the property, noting that it was approXimately three years old. Mr. Bott stated that the size of the
office in the single-family home was a 12 by 12 office and noted that the temporary trailers could be for office
use. Mr. Bott requested the violations be upheld because they had changed the character of the use over
time.

Gloria McCloud, 11425 Popes Head Road, Fairfax, Virginia, an employee of Green Team, came forward to
speak in support of the application. She stated that there was no change in traffic issues on Popes Head
Road nor were there noise issues. She stated that she lived next door to the nursery as well as being an
employee and said the new home would be a beautiful addition to the neighborhood.

James McClure, 5258 Ofaly Road, Fairfax, Virginia, came forward to speak in opposition to the application.
He noted that there was a high volume of traffic and noise from trucks entering the property and expressed
concern about the danger when the trucks exited the property. He stated that the property looked like a
dump and storage area with hot tubs and resembled a used car lot. Mr. McClure stated that the business
should not exist in a residential neighborhood and asked the Board to close the business down.

Christy Sciscoe, 5299 Lewisham Road, Fairfax, Virginia, where she stated she had resided for 21 years,
came forward to speak in opposition to the application and read a letter to the Board. She stated that she
has seen firsthand all the changes which had occurred to the subject property without permits, public
hearings, or conservation plans. She stated that the result was a multimillion dollar commercial enterprise
which reqUired delivery of stock and supplies via tractor-trailer at all hours of the day and night creating a
noise burden. She submitted signatures to the Board in opposition to the appeal from residents of the
Ridges of Glendilough, Popes Head View, and along Popes Head Road and asked the Board to deny the
appeal request. Ms. Sciscoe stated that the original owner, the Sheltons, who grew mums and azaleas on
the premises which were potted and sold on the roadside, had no employees. Ms. Sciscoe also read a letter
to the Board from Doris Goodlett, 11437 Popes Head Road, Fairfax, Virginia, downstream from the Green
Team business. Ms. Sciscoe stated that Mrs. Goodlett had to leave the public hearing for an appointment.
The concerns included noise, air, and water pollution.

]
'I

i.

Sandra Moran (phonetic), resident of Glendilough since 1980, came forward to speak in opposition to the
application. Ms. Moran requested the Board deny the appeal for any use other than for what it was originally
zoned. Ms. Moran stated that it was their understanding that the use was to consist of one house, one ]
greenhouse, one potting shed, and one acre of plantings. Ms. Moran also read a letter to the Board
addressing her concerns which included the gravel, mulch, hot tubs, and traffic issues.

Ms. Strobel, in her rebuttal, stated that the only thing Mr. Dull was hoping to accomplish was to obtain a
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building permit to rebuild the damaged house and have an accessory small office in the house as was
previously located on the property. Ms. Strobel reiterated that he was willing to remove the additional two
trailers on the property and noted that he had already removed four trailers. Ms. Strobel stated that he was
also willing to go back to the approval he had when he had purchased the property. She noted that the area
which was currently used for the nursery and growing stock had not been expanded from what it was in 1978
and noted that it was difficult to notice any changes from the aerial photographs and that there continued to
be a wooded buffer around the property. Ms. Strobel stated that Mr. Dull had already made a good faith
effort to remove a lot of the offending objects from the property, was willing to bring the property back to its
original use, and asked that he be allowed to continue to operate under either the grandfathered or
nonconforming use to be able to rebuild the house. Ms. Strobel stated that Mr. Dull had purchased the
property in 1986 and only replaced the roof of the potting shed and had not built a new one.

Ms. Stehman stated that the violation indicated a number of structures and material which had been added
to the property and indicated an expansion of the use from what was grandfathered from the 1978
Ordinance. Ms. Stehman noted that a special exception would still be necessary to continue the business to
the extent of the contracting business. Ms. Stehman stated that the photographs presented to the Board
also reflected the extent of the contracting business, which appeared to staff to exceed the landscaping
portion of the business. Ms. Stehman asked the Board to support their position on the application.

Mr. Hart asked if the filing of a special exception would enable the applicant to obtain the building permit.
Ms. Stehman replied that a building permit could not be issued until after the special exception was filed and
accepted.

Ms. Strobel asked if the two additional trailers were removed whether a re-inspection could be performed to
bring the property into conformance so a building permit could be issued for the house.

Ms. Gibb stated that it was not only storage but the business itself was the concern of the adjacent property
owners and noted that there was no way for the Board to determine what use was considered subordinate.

Mr. Hart noted that a deferral would not help the situation. Mr. Hammack noted that the appellant had a
sufficient amount of time to clean up the property and would not support a deferral.

Vice-Chairman Hammack closed the public hearing.

Mr. Pammel made a motion to uphold the decision of the Zoning Administrator and stated that the appellant
had expanded the original plant nursery and landscape contracting business located in the R-C District
without special exception, site plan, building permit, or Non-Residential Use Permit approvals, all in violation
of Zoning Ordinance provisions. Mr. Pammel noted that the action taken by the Zoning Administrator relative
to these violations and the activities which had occurred on the site was entirely appropriate. Mr. Pammel
stated that the contracting business was a large portion of the use on the property and noted that a plant
nursery did not have those materials on-site.

Mr. Hart seconded the motion.

Mr. Beard stated that he supported the motion; however, he was sympathetic to the employees of the
business as well as the neighbors. Mr. Beard stated that his concern was of the possible vehicle repair
being performed on the property.

Mr. Hart agreed with the members of the Board and stated that the testimony and photographs both showed
expansions beyond the original use in 1978 and he would support the motion.

Ms. Gibb stated that since the house in its currently damaged state was considered an eyesore to both the
appellant and the neighbors, she asked that the appellant be given some flexibility to obtain a building permit
to rebuild the house.

Mr. Pammel stated that the purpose of the motion was to give staff and the appellant the ability to begin
negotiations to try to resolve differences and get the property back to its original use. Mr. Pammel stated
that the motion was not intended to put the appellant out of business or the employees out of work, but to get
the issues back to the point of negotiations and hopefUlly resolve those issues.

17
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The motion to uphold the Zoning Administrator's determination carried by a vote of 5-0. Chairman DiGiulian
was not present for the vote. Mr. Ribble was absent from the meeting.

/I

- - - September 9,2003, (Tape 3), After Agenda Item:

Approval of August 13, 2002; December 10, 2002; and December 17, 2002 Minutes

Mr. Pammel moved to approve the August 13, 2002 minutes, with a correction to Page 18 to correct the word
"Inspectorator" to "Inspector." Mr. Hart also made a correction to Page 20 to correct the word "Buddhist."
Mr. Hart seconded the motion, which carried by a vote of 4-0-1. Mr. Beard abstained from the vote.
Chairman DiGiulian was not present for the vote. Mr. Ribble was absent from the meeting.

Ms. Gibb moved to approve the December 10, 2002 minutes. Mr. Hart seconded the motion, which carried
by a vote of 4-0-1. Mr. Beard abstained from the vote. Chairman DiGiulian was not present for the vote. Mr.
Ribble was absent from the meeting.

Mr. Pammel moved to approve the December 17, 2002 minutes. Mr. Hart seconded the motion, which
carried by a vote of 4-0-1. Mr. Beard abstained from the vote. Chairman DiGiulian was not present for the
vote. Mr. Ribble was absent from the meeting.

II

- - - September 9, 2003, (Tape 3), After Agenda Item:

Consideration of Acceptance - Application for Appeai
Submitted by Young K. Lee and Young A. Lee

Mr. Hart stated that although the response letter to the determination request came from the Department of
Public Works and Environmental Services, the Zoning Administrator had a duty under the Code and the
Ordinance to respond to inquiries about buildability, and although the Zoning Ordinance of Fairfax County in
the bUildability provisions specifically incorporated by reference the Subdivision Ordinance, when someone
requested a determination on buiidability, it remained the Zoning Administrator's responsibility. He said it
was a proper appealable determination and should be accepted consistent with other appeals the Board of
Zoning Appeals had accepted. He indicated that no judge had disagreed with the Board on that issue, and
Ms. Gibb added that Judge Alden had agreed.

Margaret Stehman, Zoning Administration Division, commented that the subject case was different than the
previous cases in that the subject question was a subdivision question relating to the number of lots at issue
and not the buiidability of the lots, and she said there was no reference to the Subdivision Ordinance.

Ms. Gibb pointed out that the letter from the appellants' agent, Mr. Baskin, to the Zoning Administrator dated
June 26th specifically stated that he requested a formal determination that Lots 1,2, and 5 of Miller Oaks
Heights Subdivision were three separate buiidable lots and that the fact that the answer was given by
Thomas Nelson, the religious and community group ombudsman, did not change the fact that the question
was in regard to buiidability.

]

]

Mr. Baskin stated that he agreed with the comments the Board made. He said the underlying facts may be
different than other cases brought before the Board, but the essence of the determination was the buiidability
of the lots, and the Board had found the determinations were appropriate to be heard by the Board.

Mr. Hart commented that Mr. Baskin's June 26th letter was addressed to William Shoup, Zoning
Administrator, and requested a formal determination that the subject property consisted of three separate ],
buildable lots and requested the Zoning Administrator make a determination on the buildability of the three
lots.

Mr. Hart moved to approve the acceptance of the appeal. Ms. Gibb seconded the motion, which carried by a
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vote of 5-0. Chairman DiGiulian was not present for the vote, and Mr. Ribble was absent from the meeting.

/I

- - - September 9,2003, (Tape 3), After Agenda Item:

Request for Additional Time
Patricia M. and S. Gordon Leary, Jr., VC 99-V-154

Mr. Pammel moved to approve one year of Additional Time. Mr. Beard seconded the motion, which carried
by a vote of 5-0. Chairman DiGiulian was not present for the vote. Mr. Ribble was absent from the meeting.
The new expiration date was July 19, 2004.

/I

- - - September 9, 2003, (Tape 3), After Agenda Item:

Request for Additional Time
Shalom Presbyterian Church of Washington, SP 00-S-063

Mr. Pammel moved to approve one year of Additional Time. Ms. Gibb seconded the motion, which carried
by a vote of 5-0. Chairman DiGiulian was not present for the vote. Mr. Ribble was absent from the meeting.
The new expiration date was September 13, 2004.

II

- - - September 9, 2003, (Tape 3), After Agenda Item:

Request for Additional Time
Rita Powell, SPA 94-Y-059

Mr. Hart moved to approve 30 months of Additional Time. Mr. Pammel seconded the motion, which carried
by a vote of 5-0. Chairman DiGiulian was not present for the vote. Mr. Ribble was absent from the meeting.
The new expiration date was February 14, 2006.

II

As there was no other business to come before the Board, the meeting was adjourned at 1:36 p.m.

Minutes by: Deborah A. Hedrick
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Approved on: November 30,2004

~:=tjt"'th-~"-C-Ie""'rk----­
Board of Zoning Appeals

ohn F. Ribble 111, Vice Chairman, for
John DiGiulian, Chairman
Board of Zoning Appeals
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The regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, September 16, 2003. The following Board Members were present:
Chairman John DiGiulian; V. Max Beard; Nancy Gibb; John Ribble; James Hart; James Pammel;
and Paul Hammack.

Chairman DiGiulian called the meeting to order at 9:03 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board, and
Chairman DiGiulian called for the first scheduled case.

- - - September 16, 2003, (Tape 1), Scheduled case of:

21

9:00 A.M. TRUSTEES OF CHURCH FRIENDS MEETING OF LANGLEY HILL, SP 2003-DR-013 Appl.
under Sect(s). 3-203 of the Zoning Ordinance to permit an addition to an existing church.
Located at 6410 Georgetown Pi. on approx. 15,300 sq. ft. of land zoned R-2 and HD.
Dranesville District. Tax Map 22-3 ((1)) 48. (In association with RZ 2003-DR-019).
(Deferred from 7-1-03)

Mr. Hart gave a disclosure, but indicated he did not believe it would affect his ability to partiCipate in the case.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Mary Theresa Flynn, the applicant's agent, replied that it was.

Peter Braham, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a special permit to increase the size of the existing church on the 15,300-square foot property
from 2,029 square feet to 2,711 square feet, with no increase in the current membership of 120 members.
He advised the Board that the applicant had also filed a request to rezone the property from the R-1 to the R­
2 District, and on September 11, 2003, the Planning Commission had recommended that the Board of
Supervisors approve the rezoning request, subject to proffers. He indicated that staff found the special
permit application was consistent with the recommendations of the Comprehensive Plan, was in
conformance with applicable special permit standards, and met the applicable Zoning Ordinance regulations.

Mr. Hart asked about the status of the lighting issue referred to in a memorandum in the staff report. Mr.
Braham explained that there was currently no parking lot lighting on the site. He said typical concerns
regarding lighting would be addressed by the Lighting Ordinance, and it was staff's position to leave the
review for Historic District architectural compatibility up to the Architectural Review Board.

Mr. Hart asked if the applicant would have to request another special permit amendment to add parking lot
lighting, to which Mr. Braham replied affirmatively.

Ms. Flynn presented the special permit request as outlined in the statement of justification submitted with the
application. With regard to the lighting issue, she said that the applicant was not seeking light poles and
used instead a motion detector at the back door to provide safe entrance. She said the changes purposed
with the special permit request were very minor, with the addition to be located at the back of the building,
and would not change the appearance of the church. Ms. Flynn confirmed that there would be no increase in
membership, therefore, no increase in traffic or in the impact to the neighborhood. She stated that as part of
the addition, the applicant planned to update the heating and plumbing, bring the building into compliance
with the Americans with Disabilities Act, and add additional fireproofing. She said the McLean Citizens
Association supported the application and had passed a resolution to that effect on September 3, 2003.

Mr. Hammack asked if the proposed Development Conditions were satisfactory to the applicant, to which Ms.
Flynn answered affirmatively.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to approve SP 2003-DR-013 for the reasons stated in the Resolution.

II
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COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

TRUSTEES OF CHURCH FRIENDS MEETING OF LANGLEY HILL, SP 2003-DR-013 Appl. under Sect(s).
3-203 of the Zoning Ordinance to permit an addition to an existing church. Located at 6410 Georgetown Pi.
on approx. 15,300 sq. ft. of land zoned R-2 and HD. Dranesville District. Tax Map 22-3 ((1)) 48. (In
association with RZ 2003-DR-019). (Deferred from 7-1-03) Mr. Hammack moved that the Board of Zoning
Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 16,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance with the general standards for Special
Permit Uses as set forth in Sect. 8-006 and the additional standards for this use as contained in Sect(s). 3­
203 of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED With the following
limitations:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 6410 Georgetown Pike, and is not
transferable to other land.

2. This Special Permit is approved to allow the addition to the existing church building as shown on the
combined Generalized Development Plan/Special Exception Amendment PiaU Special Permit Plat
prepared by GDN Engineering, Inc., dated April 3, 2003 submitted with this application and is not
transferable to other land.

3. A copy of this Special Permit and the Non-Residential Use Permit SHALL BE POSTED in a
conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit Amendment is subject to the provisions of Article 17, Site Plans. Any plan
submitted to the Department of Public Works and Environmental Services (DPWESl pursuant to this
special permit, shall be in substantial conformance with the approved Special Permit plat and these
conditions. Minor modifications to the approved special permit may be permitted pursuant to Par. 4
of Sect. 8-004 of the Zoning Ordinance.

5. This property is also subject to the proffers accepted by the Board of Supervisors pursuant to the
approval of RZ 2003-DR-019.

]
I

,I

6. If a sign permit has not been previously obtained for the existing sign for the church, such a permit ]
shall be obtained by the applicant prior to the issuance of the Non-Residential Use Permit to occupy
the addition and the sign brought into conformance with the provisions of Article 12, Signs.

7. The fire lanes on the property shall be posted with appropriate signage as determined by the
Director, DPWES.
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8. The transitional screening yard requirement shall be modified along the eastern and southern
boundaries and that the barrier requirement shall be waived along the eastern and southern
boundaries in favor of that shown on the Generalized Development Plan/Special Permit Plat.

9. If the stormwater managemenVbest management requirements are not waived or modified and the
measures used to meet these requirements are not in substantial conformance with the Generalized
Development Plan/Special Permit Plat, approval of a Special Permit Amendment will be required
prior to the approval of the site plan for the proposed addition.

This approval, contingent upon the above-noted conditions, shall not relieve the applicant from compliance
with the provisions of any applicable ordinances, regulations or adopted standards. The applicant shall be
responsible for obtaining the required Non-Residential Use Permit through established procedures, and this
special permit shall not be valid until this has been accomplished.

Pursuant to Sect.8-015 of the Zoning Ordinance, this special permit shall automatically expire, without notice,
thirty (30) months after the date of approval" unless the use has been established. Establishment of Phase I
shall establish the use as approved by this special permit. The Board of Zoning Appeals may grant
additional time to establish the use if a written request for additional time is filed with the Zoning
Administrator prior to the date of expiration of the special permit. The request must specify the amount of
additional time requested, the basis for the amount of time requested and an explanation of why additional
time is required.

Mr. Ribble seconded the motion, which carried by a vote of 7-0.

"This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
24, 2003. This date shall be deemed to be the final approval date of this special permit.

//

- - - September 16, 2003, (Tape 1), Scheduled case of:
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9:00A.M. KIRK S. SCHNOEBELEN, SP 2003-BR-027 Appl. under Sect(s). 8-914 of the Zoning
Ordinance to permit reduction to minimum yard requirements based on error in building
location to permit accessory structure to remain 2.9 ft. from side lot line. Located at 4101
Doveville La. on approx. 24,867 sq. ft. of land zoned R-1. Braddock District. Tax Map 58-4
((5)) 8. (Concurrent with VC 2003-BR-098) (Deferred from 9-9-03)

9:00 A.M. KIRK S. SCHNOEBELEN, VC 2003-BR-098 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 7.2 ft. with eave 5.5 ft. from side lot line and
fence greater than 4.0 ft. in height to remain in front yard. Located at 4101 Doveville La. on
approx. 24,867 sq. ft. of land zoned R-1. Braddock District. Tax Map 58-4 ((5)) 8.
(Concurrent with SP 2003-BR-027) (Deferred from 9-9-03)

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Kirk Schnoebelen, 4101 Doveville Lane, Fairfax, Virginia,
replied that it was.

Lindsay Shulenberger, Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a reduction to the minimum yard requirements based on error in building location to
permit an accessory structure, specifically a storage shed, to remain 2.9 feet from a side lot line. The
minimum required side yard in the R-1 zoning district is 20 feet; therefore, a modification of 17.1 feet was
requested for the storage shed. The applicant requested a variance to permit construction of an addition 7.2
feet with eave 5.5 feet from a side lot line. Eaves are permitted to extend 3.0 feet into the minimum side
yard; therefore, variances of 7.2 feet and 5.5 feet, respectiveiy, were requested for the addition. The
applicant also requested a variance to permit a fence 7.1 feet in height to remain in the front yard. A
maximum fence height of 4.0 feet is permitted; therefore, a variance of 3.1 feet was requested for the fence.
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Mr. Ribble asked why the case was deferred from the prior week. Ms. Shulenberger replied that the ]
applicant was unable to attend. Mr. Schnoebelen stated that he was out of the county the prior week, and •
his wife was in the hospital.

Mr. Schnoebelen presented the special permit and variance requests as outiined in the statements of
justification submitted with the application. With respect to the variance, he explained that he and his wife
had purchased the property on December 13, 2002, in good faith, and they were requesting the variance due
to the exceptional narrowness of the lot relative to the existing structure, which left only 20 feet on either side
of the house at the narrowest points. He noted that there was no existing carport or garage, the addition of
which would not be unusual, and he said many of the nearby homes had two-car garages, two of which were
adjoining properties, and did not share the hardship of the subject property because of differences in the
dimensions of their lots and structures. Mr. Schnoebelen presented photographs of some of the neighbors'
garages and a front elevation drawing of the proposed addition. He stated that the only by-right location for
the garage would be in front of the house, which would be nonfunctional with respect to the house layout and
aesthetically unpleasant to the neighborhood. He said he believed the garage addition would contribute to
the general improvements ongoing in the area and would not change the character of the area. Mr.
Schnoebelen stated that several neighbors had signed a statement supporting the construction and that he
thought the spirit of the Ordinance had to balance the rights of property owners, neighbors, and community
services.

With respect to the special permit to allow an existing shed to remain, Mr. Schnoebelen stated that they
discovered the shed was noncompliant with the applicable zoning requirements during the variance
application process, and he presented photographs of the freestanding shed and explained that the shed sat
on a level platform to accommodate for the sloping grade, and that although the front height was in
compliance, the height at the back peak was 8 foot, 11 inches. He said the shed was in a wooded area, was
not visible from any of the neighbors' houses due to the slope in the lawn and woods, and was located 2.9
feet from the neighboring property, which had a pool and a six-foot high wire iink fence. Mr. Schnoebelen ]
said the shed did not create any unsafe conditions, was not a detriment to the use and enjoyment of other
properties, and to move it farther to the back of property where there was zero siope would be a difficult task.

Mr. Hammack asked whether the variance request relating to the fence in the front yard was still an issue.
Mr. Schnoebelen replied that it was and had also been discovered during the variance application process
for the garage. He said the height was slightly above that allowed for the iocation along the front line, and he
believed it was located there because the neighbor to north, who had a pool and a surrounding fence, had a
carport on the other side.

Mr. Beard asked the height of the fence, to which Mr. Schnoebelen replied 7 feet, 1 inch at the highest point.

Mr. Hammack asked whether the fence extended to the street. Mr. Schnoebelen said it did not and
explained that there was a 65-foot distance between the end of the fence and the street.

Mr. Pammel asked whether the conditions regarding the fence and the shed existed when the applicants
purchased the property, to which Mr. Schnoebelen replied that they did. He said he had no reason to believe
the previous owners had constructed them in bad faith and were probably unaware of the requirements.

Mr. Pammel said the Board usually saw 20-foot to 22-foot garage width requests and noted that the subject
request was in excess of that. He asked whether the applicants would consider a 22-foot width. Mr.
Schnoebelen stated that the width request was made to accommodate two single garage doors, which was
more in keeping other construction in the neighborhood, and would also allow for storage of bicycles that the
children had difficulty storing in the shed due to the slope of the property.

Mr. Pammel noted that a 22-foot width would allow a 10-foot side yard, which he said was more in keeping
with the neighborhood.

Mr. Hart asked whether the fence would require a variance if the proposed garage existed, regardless of the
garage width. Ms. Shulenberger replied that a small portion of the fence that would extend beyond the
location of the proposed garage would still require a variance.

]
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.Mr. Hart asked whether the fence behind that point would be by right, to which Ms. Shulenberger replied
affirmatively and added that if a line parallel with the front of the home was drawn, a fence over four feet in
height located between the line and the street would require a variance.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Pammel moved to approve SP 2003-BR-027 for the reasons stated in the Resolution.

/I

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

KIRK S. SCHNOEBELEN, SP 2003-BR-027 Appl. under Sect(s). 8-914 of the Zoning Ordinance to permit
reduction to minimum yard requirements based on error in building location to permit accessory structure to
remain 2.9 ft. from side lot line. Located at41 01 Doveville La. on approx. 24,867 sq. ft. of land zoned R-1.
Braddock District. Tax Map 58-4 «5)) 8. (Concurrent with VC 2003-BR-098) (Deferred from 9-9-03) Mr.
Pammel moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance With the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 16,
2003; and

WHEREAS, the Board has made the following findings of fact:

That the appiicant has presented testimony indicating compliance with Sect. 8-006, General Standards for
Special Permit Uses, and Sect. 8-914, Provisions for Approval of Reduction to the Minimum Yard
Requirements Based on Error in Building Location, the Board has determined:

A. That the error exceeds ten (10) percent of the measurement involved;

B. The non-compliance was done in good faith, or through no fault of the property owner, or was the
result of an error in the location of the building subsequent to the issuance of a Building Permit, if
such was required;

C. Such reduction will not impair the purpose and intent of this Ordinance;

D. It will not be detrimental to the use and enjoyment of other property in the immediate vicinity;

E. It will not create an unsafe condition with respect to both other property and public streets;

F. To force compliance with the minimum yard requirements would cause unreasonable hardship upon
the owner; and

G. The reduction will not result in an increase in density or floor area ratio from that permitted by the
applicable zoning district regulations.

AND, WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

1. That the granting of this special permit will not impair the intent and purpose of the Zoning
Ordinance, nor will it be detrimental to the use and enjoyment of other property in the immediate
vicinity.

2. That the granting of this special permit will not create an unsafe condition with respect to both other
properties and public streets and that to force compliance with setback requirements would cause

25
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unreasonable hardship upon the owner.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED, with the following
development conditions:

1. This special permit is approved for the location of the accessory structure shown on the plat
prepared by Alexandria Surveys International LLC, dated February 3, 2003, submitted with this
application and is not transferable to other land.

This approval, contingent upon the above-mentioned conditions, shall not relieve the applicant from
compliance with the provisions of any applicable ordinances, regulations or adopted standards.

Mr. Hammack seconded the motion, which carried by a vote of 7-0.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
24, 2003. This date shall be deemed to be the final approval date of this special permit.

II

Mr. Pammel moved to approve-in-part VC 2003-BR-098 for the reasons stated in the Resolution. Mr.
Hammack seconded the motion.

Mr. Beard asked whether the fence caused any obstruction to the view when entering the street from the
driveway. Mr. Pammel said the fence would extend only four to six feet forward of the garage with the rest of
the front yard being open.

1/

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

KIRK S. SCHNOEBELEN, VC 2003-BR-098 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
construction of addition 7.2 ft. with eave 5.5 ft. from side lot line and fence greater than 4.0 ft. in height to
remain in front yard. (THE BZA APPROVED THE ADDITION TO BE NO GREATER THAN 22 FEET IN
WIDTH WITH A MINIMUM SIDE YARD OF 9.8 FEET.) Located at 4101 Doveville La. on approx. 24,867 sq.
ft. of land zoned R-1. Braddock District. Tax Map 58-4 ((5)) 8. (Concurrent with SP 2003-BR-027)
(Deferred from 9-9-03) Mr. Pammel moved that the Board of Zoning Appeais adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 16,
2003; and

WHEREAS, the Board has made the following findings of fact:

]

]

1. The applicant is the owner of the land.
2. The applicant presented testimony that he does meet the standards as prescribed by the Zoning

Ordinance for the granting of a variance.
3. The fence was built by the prior owners and was no fault of the applicant.
4. The width of the property as related to the depth is a peculiar circumstance. The lot is deep but

relatively narrow. ]
5. Given the narrow width of the property, the proposed garage is located in a logical place on the

subject property.
6. There are topographic considerations to the rear of the property that would not make the location of

a garage feasible in that area.
7. The fence only extends about four to six feet forward of the garage and the rest of the front yard is
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open.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectiveiy prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a speciai privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or bUildings inVOlved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED IN PART with the
following limitations:

1. This variance is approved for the location of the addition and fence shown on the plat prepared by
Alexandria Surveys International LLC, dated February 6, 2003, submitted with this application and is
not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Hammack seconded the motion, which carried by a vote of 7-0.
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-This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
24, 2003. This date shall be deemed to be the final approval date of this variance.

/I

- - - September 16, 2003, (Tape 1), Scheduled case of:

]

9:00 A.M. PAUL T. MCMAHAN, TRUSTEE, VC 2003-MV-097 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of addition 8.8 ft. and eave 8.1 ft. from side lot line.
Located at 7521 Milway Dr. on approx. 10,500 sq. ft. of land zoned R-3. Mt. Vernon District.
Tax Map 93-3 ((25)) (3) 23.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Paul Thomas McMahan, 7521 Miiway Drive, Alexandria,
Virginia, replied that it was.

Bill Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance to permit construction of a shed addition 8.8 feet with eave 8.1 feet from a side lot line.
A minimum side yard of 12 feet is required; however, eaves are permitted to extend 3.0 feet into the
minimum side yard; therefore, variances of 3.2 feet and 0.9 feet, respectively, were requested.

Mr. McMahan presented the variance request as outlined in the statement of justification submitted with the
application. He said he wanted to add 12 feet to his existing carport to build a tooi room to store paint
supplies, gasoline cans, a workbench, and yard maintenance equipment.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hart moved to approve VC 2003-MV-097 for the reasons stated in the Resoiution.

/I

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

PAUL T. MCMAHAN, TRUSTEE, VC 2003-MV-097 Appl. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of addition 8.8 ft. and eave 8.1 ft. from side lot line. Located at 7521 Milway Dr. on
approx. 10,500 sq. ft. of land zoned R-3. Mt. Vernon District. Tax Map 93-3 ((25)) (3) 23. Mr. Hart moved
that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, follOWing proper notice to the public, a public hearing was held by the Board on September 16,
2003; and

WHEREAS, the Board has made the follOWing findings of fact:

]

1. The applicant is the owner of the land
2. The applicant presented testimony showing compliance with the required standards for a variance.
3. The subject lot is narrow, only 80 feet wide.
4. The subject lot is tucked in between two corner lots and is five-sided.
5. The variance request is fairly modest and is in a logical place for a house with a carport. Where the ]

storage of tools or equipment would be placed should probably be next to that.
6. The proposed location of the addition extends no further into the minimum yard than the existing

carport, which has been there in excess of 30 years.
7. There would be no significant negative impact.
8. The proposed addition is located to the rear of the property, and based on the photographs
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presented, it would be somewhat difficult to see where the shed would be from anywhere else.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the pu blic interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject appiication is APPROVED with the following
limitations:

1. This variance is approved for the location of a shed addition, as shown on the plat prepared by
Rebecca L.G. Bostick, dated May 1, 2003, revised June 10, 2003, submitted with this application and
is not transferable to other land.

2. A BUilding Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Pammel seconded the motion, which carried by a vote of 7-0.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
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24, 2003. This date shall be deemed to be the final approval date of this variance.

/I

- - - September 16, 2003, (Tape 1), Scheduled case of:
]

9:00 A.M. JOHN AND DENISE SPAULDING, VC 2003-BR-100 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of addition 5.0 ft. from side lot line such that side
yards total 16.8 ft. Located at 4203 Braeburn Dr. on approx. 12,718 sq. ft. of land zoned R-2
(Cluster). Braddock District. Tax Map 58-4 ((27)) 163.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Denise Spaulding, 4203 Braeburn Drive, Fairfax, Virginia,
replied that it was.

Bill Sherman, Staff Coordinator, made staffs presentation as contained in the staff report. The applicant
requested a variance to permit construction of an addition 5.0 feet from a side lot iine such that side yards
would total 16.8 feet. A minimum side yard of 8.0 feet and minimum total side yards of 24 feet are required;
therefore, variances of 3.0 feet and 7.2 feet, respectively, were requested.

Ms. Spaulding presented the variance request as outlined in the statement of justification submitted with the
application. She noted that a previous variance application had been submitted requesting construction 3.5
feet from the side lot line, and that although three BZA meetings voted to approve that application as
submitted, the ultimate disposition was that construction 3.5 feet from the side lot line was unacceptable, but
construction 5.0 feet from the side lot line would be acceptable. She said she now had new plans to
construct the addition 5.0 from the side lot line.

In looking at the plat, Mr. Hart noted that moving the garage to the rear would increase the side yard and ]
asked why the garage could not have been slightly shifted to the rear. Ms. Spaulding replied that moving the •
garage back would block the view from the back patio.

Mr. Hart asked how far back the side door that led into the garage was located. Ms. Spaulding confirmed
that the current side door would lead from the kitchen into the proposed garage. She said she would guess
the door was eight to ten feet back.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Ribble moved to approve VC 2003-BR-100 for the reasons stated in the Resolution.

/I

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

JOHN AND DENISE SPAULDING, VC 2003-BR-100 Appl. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of addition 5.0 ft. from side lot line such that side yards total 16.8 ft. Located at 4203
Braeburn Dr. on approx. 12,718 sq. ft. of land zoned R-2 (Cluster). Braddock District. Tax Map 58-4 ((27))
163. Mr. Ribble moved that the Board of Zoning Appeals adopt the follOWing resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeais; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 16, ]
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
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2. The applicant has met the nine standards required for a variance.
3. Particularly noted was the shape of the lot with the converging lot lines toward the front of the lot and

the explanation of why the garage couldn't be moved further toward the rear.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same Vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of a garage addition, as shown on the plat prepared by
David L. Mayne, dated January 13, 2003, revised through June 3, 2003, submitted with this
application and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval offinal inspections shall
be obtained.

3. The addition shall be architecturally compatible with the eXisting dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Beard seconded the motion, which carried by a vote of 6-0-1. Ms. Gibb abstained from the vote.
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*This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
24, 2003. This date shall be deemed to be the final approval date of this variance.

II

- - - September 16, 2003, (Tapes 1 and 2), Scheduled case of:

9:00A.M. THE MOST REVEREND PAUL S. LOVERDE, BISHOP OF THE CATHOLIC DIOCESE OF
ARLINGTON, VIRGINIA, AND HIS SUCCESSORS IN OFFICE, SPA 88-S-091 Appl. under
Sect(s). 3-C03 of the Zoning Ordinance to amend SP 88-S-091 previously approved for a
church and related facilities to permit building additions, increase in parking and site
modifications. Located at 12409 Henderson Rd. on approx. 14.44 ac. of land zoned R-C
and WS. Springfield District. Tax Map 85-4 ((1)) 7.

Mr. Hart gave a disclosure, but indicated he did not believe it would affect his ability to participate in the case.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Lynne Strobel, Walsh, Colucci, Lubeley, Emrich, and Terpak,
P.C., the applicant's agent, noted that an incorrect affidavit was attached to the staff report and stated that a
correct affidavit was distributed to the BZA at the hearing, which she reaffirmed was complete and accurate.

Bill Sherman, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested an amendment to SP 88-S-091, previously approved for a church and related facilities, to permit
the construction of a rectory and a parish hall totaling 6,500 square feet; the construction of an additional
parking area with 75 new parking spaces and a new access point on Henderson Road; and additional site
modifications, including changes to the existing septic system, fire protection system and stormwater
management facility. No change to the number of seats was proposed. He noted that revised proposed
development conditions were distributed at the hearing containing changes that resulted from citizen ]
comments and had been agreed to by the applicant. He stated that there was an error in proposed
Development Condition 2, which should reflect a plat dated July 1, 2003, Instead of July 7, 2003. Mr.
Sherman indicated that the applicant would distribute proposed development conditions containing changes
to the wording in Development Conditions 9 and 13 and included Development Condition 15, which required
a fence along the southern lot line. He stated that staff preferred the wording of Development Conditions 9
and 13 proposed by staff and did not object to the presence of a fence referred to in Development Condition
15, but would object to the removal of any trees. He said staff concluded that the SUbject application was in
harmony with the Comprehensive Plan and in conformance with the applicable Zoning Ordinance provisions
and recommended approval of the application subject to the approval of the revised proposed development
conditions dated September 16, 2003.

Mr. Hart noted that the Board had been given correspondence at the hearing involving complaints about
current violations regarding the number of people using the site, parking on Henderson Road and the court
to the left, and lighting, and he asked if any investigation or evaluation had been done regarding whether the
existing conditions were being complied with. Mr. Sherman replied that Zoning Enforcement had received
the complaint and would be investigating it in the near future.

Mr. Hart asked whether any timeframe regarding the investigation of Zoning Enforcement was given, to
which Mr. Sherman replied that no timeframe was given and he could not give an estimate.

Mr. Hart asked whether the 45-foot high water storage tank would be visible from homes in the
neighborhood. Mr. Sherman replied that 45 feet was the maximum height shown on the plat. He said the
water storage tank was a requirement of the Fire Marshall, and 45 feet in height was the worst-case scenario
which would depend on the design of the system.

Mr. Hart asked whether the square foot of the building, the number of parking spaces, or something else was ]
what affected the height of the water tank. Mr. Sherman replied that it depended of the design of the fire
system and whether it included sprinklers in the buildings. He said the Fire Marshall required a certain
number of gallons-per-minute per hour be achieved, which involved water volume rather than tank height.

Mr. Hart commented that he was not on the Board 15 years prior, but understood that staff recommended
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denial of the original special permit, but currently was recommending approval of a significant expansion of
bUildings and paved area with a lit parking lot, resulting in a bigger critical mass or center of intensity than
previously, and he asked what had changed in 15 years that staff could now support. Mr. Sherman replied
that in terms of the additional impervious surface, it had become a staff policy over the past 15 years to
attempt to get half of the site put in the conservation easements as a water quality measure, which was one
of the conditions staff had asked for.

Mr. Hart asked whether a conservation easement on seven or seven and a half acres would be a quid pro
tluo. Susan Langdon, Chief, Special Permit and Variance Branch, replied that it would be part of the reason
that water quality requirements would be met through undisturbed open space, which was a direction staffs
policy had gone in the previous 10 to 12 years. She pointed out that it was an established use, and staff was
looking at it currently as an expansion of an existing use, not as a new use. Ms. Langdon said that if there
were existing parking problems, the additional parking would help that issue. She noted that the additions
were to the interior, and there was limited clearing of additional space.

Mr. Hart asked whether there would have been at least as much undisturbed open space with the smaller
facility and parking lot 15 years prior. Ms. Langdon indicated that was correct, but that there would be a
conservation easement established with the amendment that would remain, which previously had not been
assured.

Mr. Hart asked what could be done in open space that could not be done if the same undisturbed open
space was in a conservation easement. Ms. Langdon explained that putting in the conservation easement
was a Department of Public Works and Environmental Services (DPWES) requirement to meet water quality
requirements, and if the open space was not in a conservation easement, the water quality requirements
would not be met.

With respect to the parking expansion, Mr. Hart noted that in some previous cases in the R-C District,
discussions were had regarding a portion of the material being grass-crete (phonetic) or something similar,
and he asked whether the subject parking lot was asphalt and what staff thought about the issue. Mr.
Sherman confirmed that it would be an asphalt parking lot and said there had been no discussions regarding
grass-crete or any other permeable surfaces for the parking lot.

Mr. Hart asked whether there was a reason, or if it was because it was existing, that it would be less of an
issue on the subject case than other cases in the R-C District. Ms. Strobel indicated that the applicant would
entertain grass-crete, but it had not been discussed.

Ms. Strobel presented the special permit amendment request as outlined in the statement of justification
submitted with the application. She pointed out that some of the proposed minor site modifications were as a
result of new standards and explained that in regard to the septic field, the applicant was providing an
additional reserve area, but not increasing the capacity. She verified that no changes were proposed to the
existing number of seats in the sanctuary or to the current operations. Ms. Strobel stated that the proposed
floor area ratio (FAR) was .02, one-fifth of the permitted FAR for non-residential uses in the R-C District. She
explained that the proposed improvements would be centrally located to ensure the greatest buffer to the
surrounding neighborhoods and were located at a farther distance from the surrounding neighbors than the
existing improvements. She said the improvements were to enhance the existing facilities and not to
increase the number of parishioners or activities on the site. Ms. Strobel noted that the applicant had
submitted detailed information regarding the types of activities that would be permitted within the parish
center, and there was a proposed development condition that would hold the applicant to those actiVities, to
which the applicant had no objection.

Regarding the items reflected in a Zoning Ordinance complaint submitted by an adjacent homeowners
association's attorney and provided to the BZA, Ms. Strobel stated that all of the light poles were 11.8 feet in
height, but with the concrete bases, the light standards exceeded 12 feet, which the applicant had previously
been unaware of. She said the applicant had gone through the process of obtaining permits, approvals, and
had received inspections, and it was not a noticeable error. She noted that there was a development
condition that would require the replacement of the existing lights when any new parking lot lights were
installed, which she pointed out was a significant cost for a nonprofit organization, but one the applicant had
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agreed to in order to come into compliance with the conditions. With regard to the parking by parishioners ].
on Henderson Road, Ms. Strobel said the application did provide additional parking spaces to address the •
problem, and the applicant was making some modifications to the interior circulation on the site to ease
traffic flow and encourage parishioners to park onsite. With regard to the seating capacity, she said the
applicant believed the capacity to be 300 seats, and it would not change with the application. She noted that
the complaint said seating for a person was approximately 18 inches, but she said that would be with peopie
silting right next to one another rather than the way people generally space out. She stated that two pews
could be removed if Zoning Enforcement found there was a problem. Ms. Strobel explained that the church
had made improvements to the basement that was constructed when the building was originally built that did
not consist of new space or an addition to the seating capacity of the sanctuary, but consisted of partitioning
the basement, which was used for committee meetings, the choir director, and CCD classes. She stated that
the number of site activities was not changing. With regard to trespass, Ms. Strobel explained that people do
walk in the neighborhood and some walk their dogs across the parish property, but the church would be
willing to provide a chain-link fence along the southern property line if trespassing was an issue the
neighbors were concerned about and had included it in the proposed development conditions.

Ms. Strobel stated that the applicant had agreed to a development condition that required 50 percent of the
property remain within a conservation easement, and she pointed out that there was an existing storm water
management pond on the property so all of the easement was not necessary for water quality measures, but
was being done by the applicant in response to staff's request. She said the church was proposing a modest
addition meant to better serve its parishioners, and it was not an effort to increase membership. She
submitted proposed development conditions with changes to the wording of Development Conditions 9 and
13 and the addition of a development condition regarding a vinyl-coated chain-link fence along the southern
property line and letters of support from neighbors in the southern adjacent Shari Hunt Drive Subdivision.

Mr. Hammack noted that he was a BZA member at the time of the original special permit and was familiar
with the site. He stated that there were serious constraints in 1985, the application was not approved until
1989 for something smaller than what was submitted, and the applicant was currently requesting something
that would effectively double the size and add 75 parking spaces. He asked why a three-bedroom rectory
was needed in a parish house if there would be no expansion of activities on the site and what the parking
spaces were needed for. With regard to the rectory, Ms. Strobel stated that it was important to the applicant
to have the parish priest liVing onsite. She said there was currently one priest serving the parish, and with
the application there would be as many as two priests onsite, with the additional bedroom to be used for a
visitor or guest. With regard to the parking, she stated that the current Ordinance requirement of one parking
space for four seats was not adequate for places of worship. She said she understood there was some
parking currently occurring on Henderson Road, and the additional parking spaces would ensure that all the
parking would be onsite. With regard to the parish center, Ms. Strobel explained that meetings and activities
were being held in the basement with the use of partitions that did not provide the best type of facility, and
the parish center would provide a nicer place for ongoing activities, such as CCD classes, coffee between
Sunday masses, choir director meetings, bible study groups, and the Knights of Columbus.

Mr. Hammack asked Ms. Strobel if she had seen and would like to comment on the handout of complaints
about how the parish was not incompliance with its current activities, including that it was in violation of the
existing conditions. Ms. Strobel stated that she had not seen the handout, but that she did not believe the
church was in violation of the existing conditions, which were an appendix in the back of the staff report and
included a limitation of the number of seats within the sanctuary and conditions regarding transitional
screening, with no conditions limiting the number of services or the activities. She said the parish center
would be used for the types of activities typically associated with a Catholic Church, was strictly for the use of
the parishioners, and was not intended to be used by or rented to outside groups. She stated that the center
would not be used for wedding receptions and explained that the kitchen was a residential type of kitchen,
not a commercial kitchen, and was self-limiting as to what kinds of activities could occur.

Mr. Beard asked who monitored the activities. Ms. Strobel said it would be up to the parish priest, but if it
were a development condition, Fairfax County would have enforcement authority.

Mr. Beard asked if there was a log kept regarding activities. Ms. Strobel replied that there was not currently,
but it was something the parish could do if the Board desired.

]

]
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Mr. Beard asked if the Board was to accept on faith that there would only be a certain number of meetings
with a certain number of people. Ms. Strobel replied that it would not be unusual compared to any other
place of worship in Fairfax County, that places of worship have a lot of activities that are associated with the
building or religion.

Mr. Hart commented that one of the criteria the Board had to conclude in order to have a special permit
consistent with the Comprehensive Plan in the R-C District was that the use be designed in such a way so as
to minimize impacts on the Occoquan Reservoir, and he said he was struck by the size of the parking lot,
more than doubling the number of spaces. He asked whether there was any evaluation of using another
material such as grass-crete on some or all of the expanded parking so as to minimize the impacts on the
Occoquan. Ms. Strobel replied that staff did not request the applicant consider the issue and recommended
approval of the application, and although it would be more expensive than asphalt, the applicant would
consider it.

Mr. Hart noted that a letter was received from Evalyn Sheehan regarding the driveway for Lots 4, 5, and 6,
which stated that she did not want trucks, equipment, machinery, anything, or anyone on the driveway, and
he asked whether Ms. Strobel had seen the letter. Ms. Strobel said no and added that there would be no
reason for trucks to be anywhere other than on the subject property when construction activities occurred.

Mr. Hart commented that the development conditions dealt with the number seats rather than the number of
people and asked what would happen if on a holiday, for example, there were more than 300 people. Ms.
Strobel replied that she did not think any church in Fairfax County was in the habit of turning people away,
but she said there was a period approximately four to five years prior when folding chairs were set up for
special occasions, which had not occurred for years and would not occur. She said the facility was self­
limiting by the number of seats, no temporary seating would be brought in, and people would have to attend
another service.

Mr. Hart asked Ms. Strobel to confirm that if more than 300 people arrived, they would not be turned away
and would just have to stand. Ms. Strobel replied that she did not think it was the practice of any church in
Fairfax County to turn people away on special events.

Mr. Hart asked if the square footage of the basement would be included in calculating the FAR. Ms. Strobel
replied that although the area had been referred to as a basement, technically by Fairfax County's definition,
it would be a cellar because it was primarily underground and had a walkout condition in the back. Ms.
Langdon clarified that because more than 50 percent was underground, it would not count towards the FAR.

In response to a question by Mr. Hart regarding the partitions and activities in the basement, Ms. Langdon
stated that there was no prohibition in the previous application that the basement or cellar could not be
finished. Ms. Strobel said she could find out the square footage of the basement, but the area was not very
large.

Mr. Hart asked whether there was any depiction of the water storage tank or any expectation of the material
that would be used, its color, or its appearance. Ms. Strobel stated that she had nothing at the hearing and
she could check with her civil engineer to attempt to get some details, but noted that the tank would be
located in the center of the site with trees surrounding it and a heavily treed area between the tank and any
adjacent residences.

Mr. Hart stated that if the tank was an object that could be seen from surrounding homes, he would like to
understand what it was made of and what it looked like. Ms. Strobel stated that because of the topography
of the site and the trees, it was her understanding it would not be seen, but if appropriate, it could be painted
a dark green or brown color.

Mr. Hart asked whether the new parking lot would have the same lights as the old parking lot. Ms. Strobel
replied affirmatively and added that the lights had been inspected by her civil engineer, were appropriately
shielded and directed downward.

Mr. Hart asked whether the lights would be turned off at a certain time. Ms. Strobel replied that other than
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security lighting, the applicant would have no objection to that.

Mr. Hart whether staff had looked at the issue of hours when lights would be turned off or the use of timers.
Ms. Strobel stated that it had not been brought to the applicant's attention, and the applicant had not been
asked to agree to it or provide any information in that regard. Ms. Langdon stated that lighting be turned off
when not in use was part of the new Ordinance requirements.

Mr. Hart asked for additional information regarding the lighting requirements. Ms. Langdon said staff would
get the information from the Zoning Ordinance.

Ms. Gibb asked staff to point out on the plat the proposed north entrance on Henderson Road and the old
entrance, and Ms. Langdon did so.

Ms. Gibb asked whether staff had seen the applicant's proposed development conditions. Ms. Langdon
replied affirmatively and added that staff did not object to the condition regarding the fence, but preferred no
trees be removed to install it.

Ms. Gibb asked whether trees would have to be removed to install the fence. Ms. Strobel said she thought it
could be installed on the property line with only the removal of a few trees. Ms. Langdon showed an aerial
view of the site and pointed out the existing church, existing entrance, and existing parking lot. Ms. Strobel
pointed out the location for the proposed fence.

Ms. Gibb asked what color the vinyl fence would be. Ms. Strobel replied that it would be either green or
brown vinyl and that both would be effective in screening the fence itself.

Ms. Gibb asked what the applicant's concern was regarding the wording of "the limits of clearing and grading ]
being in substantial conformance." Ms. Strobel said they were willing to live with what was shown on the
special permit plat, but the language was so strictly written that they wanted some fleXibility. She said
"substantial conformance" meant that the applicant would do substantially what was shown on the piat, but
there could be some minor deviations at the time of the final design.

In response to Ms. Gibb's question regarding the Ordinance limit of the height of the water storage
standpipe, Ms. Strobel replied that the Ordinance limit in the R-C District was 60 feet, and the applicant was
suggesting that it would be approximately what was shown on the plat to provide some flexibility as the
design had not been finalized.

Ms. Gibb asked what height was shown on the piat, to which Mr. Sherman replied 45 feet. Ms. Gibb and Ms.
Strobel discussed how much deviation there could be to "approximate," with Ms. Strobel saying a foot or two,
but that they could live with the existing conditions, and Ms. Gibb saying no more than 46 feet, and Ms.
Strobel saying no more than 47 feet to give them some fleXibility.

Ms. Gibb asked whether there was anything else besides paint and 45-foot trees that would minimize the
visual impact. Ms. Strobel stated that putting up anything else to screen it would be more intrusive or
obvious.

Mr. Hammack asked whether a tank 25 feet in diameter and 45 feet in height that would take care of a small
city would have been required to meet the standards if the application had been before the Board in 1989.
Ms. Strobel said she understood the regulations had changed in the intervening years, and she asked the
civil engineer, Russell Smith (phonetic), to address the question. Mr. Smith stated that the Fire Marshall had
been consulted regarding the project, and the Fire Marshall was mystified as to how the original church was
built without any fire protection on the site, which is served by a well with no public water or a fire hydrant on
the site or along Henderson Road. Mr. Smith said the application should not have been approved in that J
condition originally, and the Fire Marshall said it somehow skipped his office and was not reviewed properly. ;
Mr. Smith said the current standard, which was the same as the standard that existed at the time of the
original approval, was for a certain value of gallons per minute being required to serve for fire protection
using a complicated formula that took into account factors such as whether the buildings were sprinkled and
what the construction type was. He said they took a guess at the amount of volume required by using
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approximately 1,200 gallons per minute to the standard of two hours, which was what the Fire Marshall
required, and once they determined the volume of water needed to be stored to supply a fire hydrant, they
figured a short, squatty standpipe would be the least obtrusive way to store it because to bury a large tank
underground would require the removal of a large number of trees.

Mr. Hammack and Mr. Smith further discussed whether the size of the required water storage container
would be affected by the proposed additions. It had been determined that if anything was done to the site, it
would have to be brought into compliance with the current requirements, and the water supply for fire
protection would be based upon the size of the existing church because the standard was based on the
largest of the structures and the proximity of adjacent structures, The proposed additions were far enough
away from the existing church that they would not affect the formula.

Chairman DiGiulian called for speakers.

Reverend Paul Sazinski (phonetic), 7616 Maple Branch Road, Clifton, Virginia, the pastor of SI. Claire, came
forward to speak in support of the application. He stated that a challenge he had faced was providing
emergency sacramental assistance, which required travel through a highly trafficked area from his residence
to the church. He said when he was assigned to the church, he had great concerns regarding the vandalism
that was taking place on the grounds, and he spoke about some instances that had taken place that resulted
in his decision to keep the lights on for extended periods for deterrence. Reverend Sazinski said that having
a rectory on the premises would eliminate the need to have the lights on the entire night, would assist him in
his ministering to the people, and would provide a center for people needing his assistance to find him. He
said the current facilities created a hardship for the parish that the proposed parish center would in part
relieve.

David Schnare (phonetic), no address given, came forward to speak in support of the application. He asked
the Board to recall the restrictions placed upon zoning and other related limitations on churches under
RLUIPA, a federal law. He reminded the Board that the ability of a church to practice its religion could not be
limited, and the number of people who could go to the church and the number of seats could not be limited
under zoning requirements. He said churches had an absolute right under the Constitution to practice their
religion, which could include catechism classes,

In response to Mr. Beard question regarding the name of the law, Mr. Schnare replied that it had to do with
both churches and individuals who practice religion and applied to prisoners or institutionalized individuals
and churches. He offered to provide the Board with a brief that he had prepared, which included a case at
law, that discussed the background of the law, its previous challenges, and the way it was applied on zoning
cases.

Mr. Hammack asked Mr. Schnare if it was his opinion that the church had the right to expand indefinitely.
Mr. Schnare replied that it was not a question of whether it was his position, but it was the position of at least
one Circuit Court and the Supreme Court and the legislature of the United States that it could. He suggested
that it could become a serious problem locally where landlocked churches could expand to the edges of their
properties and as high as could be built and was an issue which required the serious attention by County
counsel to determine how to deal with the matter. He briefly discussed the background and resultant
implications of the Religious Land Use and Institutional Persons Act (RLUIPA).

Mr. Hammack asked Mr. Schnare who he was representing, to which Mr. Schnare replied that he was
amicus and was informing the Board of the issue as a friend of the Board to ensure that the Board had it in
mind as it dealt with the important issue.

Robert VanWinkle (phonetic), Colchester Hunt Drive, Fairfax, Virginia, a SI. Claire charter parishioner, came
forward to speak in support of the application. He stated that he had been a member of the parish since
1980, had been intimately involved in the development of the parish's place to worship, and that the parish
suffered from two inabilities to flourish as a Catholic parish should. He stated that there were many empty
seats at masses due to a lack of adequate parking and parish social activities. Mr. VanWinkle said he took
part in the upgrade of the cellar, which did not serve the social activities of any basic church, He stated that
the ability for the pastor to conduct the business of the church and to service and support the parishioners
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from a pastoral perspective was grossly hindered by him not being able to do so from an onsite residence,
and the lack of adequate social facilities would affect the parish's ability to continue to succeed and grow to
the point where it should be within its potential.

Thomas Leonardo (phonetic), no address given, a parishioner of St. Claire, came forward to speak in support
of the application. He stated that he was a part-time employee of the parish and had been involved in
development of the proposal of adding the rectory and hall. He attested to the fact that in all the proceedings
in which he had been involved, there was no expectation of expansion or imposition on the neighborhoods.
Mr. Leonardo said the parish was Willing to accommodate any protests in any reasonable way. He stated
that it was virtually impossible for the parish to grow because there were no houses being built in the Clifton
area, and all of the parishioners came from a strict boundary within the Clifton area.

0"·i ,;
I'

Michael Bernard, 12401 Shari Hunt Grove, Clifton, Virginia, came forward to speak in opposition to the
application. He stated that his property abutted the subject property and was affected by the proposal of the
fence installation. He said they attended the church, their daughter was married in the church, and they
knew Father Sazinski well and appreciated the past comfort received from him related to a serious illness.
Mr. Bernard said they had an honest difference of opinion on a civil law matter before the Board. He stated
that the community was zoned five-acre residential in a watershed area that was not compatible to adding a
45-foot water tower, a 40-foot high social hall, a 34-foot high rectory, and an additional approximate acre of
paved parking to the existing facilities. He said he had concerns that in addition to the intended hall activities
listed in the application, some of which he said he felt did not comply with the existing special use permit, the
social hall would be used for substance abuse support meetings, bingo, and dances. With regard to a letter
dated August 1, 2003, from the Virginia Department of Transportation (VDOT), Mr. Bernard said it correctly
stated that the new parking lot entrance was on a dangerous curve and that VDOT limiting it to right turns
would guarantee a continuation of his trespass problems which had existed since the church opened
because drivers who wanted to go north would continue to use his private driveway and lawn to make U- ]
turns. Contrary to the application, he said he believed there would be a large increase in church property
use, which would bring an increase in associated risks. He stated that the increase in facilities would result
in the use of more water and would raise the question of whether the well water supply would be
compromised, as many of wells in the area currently had iow water flow.

Mr. Hart commented that he had not seen the correspondence regarding the right-turn only limitation on an
entrance and asked whether that applied to the new entrance. Ms. Langdon stated that it had not been
included in the staff report. She explained that generally the County Department of Transportation (DOT)
coordinated with VDOT and brought any pertinent issues forward, but they indicated it was not a requirement
that would be enforced, although it would have to go through site plan review, and if VDOT brought up issues
at that point, the applicant would have to deal with those.

Mr. Hart requested that the Board be provided with a copy of the memorandum.

Bill Marr, representative appearing on behalf of the Bernards and the Clifton Hunt Homeowners Association,
came forward to speak in opposition to the application. He said the church had repeatedly violated the terms
of the existing special permit, and on September 8, 2003, complaints were filed on behalf of the Association
and the Bernards against the church, copies of which were provided to Ms. Strobel. Mr. Marr said the church
violated the special permit by maintaining lighting fixtures that exceeded the 12-foot height maximum
mandated by the special permit, by causing and/or permitting visitors to the church to park illegally in fire
lanes and on the property of the Bernards and other Association members in derogation of the requirement
that all parking be onsite, by permitting the seating capacity to exceed the 300-person maximum, by hoiding
masses and other activities in excess of the number allowed, and by causing and/or permitting church
visitors to trespass on foot and in vehicles on the property of the Bernards and other Association members.
He noted that the Zoning Ordinance provided that a speciai permit shall be revocable by the BZA at any time
because of the failure of the owner or operator of the use covered by the special permit to comply with the ]
terms and conditions of the special permit, and that upon notice of a zoning violation, the Zoning •
Administrator may revoke a use permit to terminate the violation or take other appropriate action to remove .
the violation. He stated that his clients were not requesting the revocation of the special permit, but the
Board should not allow the church to amend the special permit for additional development until the church
demonstrated its compliance with the terms of the original special permit. Mr. Marr presented photographs
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reflecting the current traffic congestion and parking problems and said that even with the additional proposed
parking spaces, parking would be inadequate with the addition of the social hall. He stated that the tree
removal for the additional parking would cause increased water runoff onto the property of the neighbors,
and a study to determine the extent of potential runoff should be done. He presented photographs of a
recently built home in the neighborhood for which trees were cleared and the resulting water runoff onto a
neighboring property. Mr. Marr presented a copy of the church's 1996 dedication pamphlet, from which he
read that the church had claimed for several years that its seating capacity was at least 350, and a document
regarding the history of St. Claire, from which he read that the church will seat 350 people. He stated that
the church often added to its seating capacity by placing folding chairs in the aisles and allowing congregants
to sit on windowsills, and members of the church would testify to that. He said the church had exceeded the
use permitted by the original special permit, and the bottom line was that it was a matter of expansion and
growing of the church and usage.

Ms. Gibb asked if there was no limit on the number of masses in the development conditions, whether that
meant there was no limit on the number of masses. Ms. Langdon stated that was correct. She said staff
typically did not condition that.

Michael Kavanagh, 12425 Shari Hunt Grove, Clifton, Virginia, president of the homeowners association,
came forward to speak in opposition to the application. He said he had lived in Fairfax County for 13 years.
He stated that RLUIPA barred governments from enforcing zoning codes that imposed a substantial burden
on religious assembly unless a compelling government interest can be cited, and he explained that one
compelling interest in the subject case was that the perennial stream running south of the church that flowed
directly into the Bull Run waters behind Kincheloe Park could be affected from contaminated water runoff
caused by the removal of 92 percent of the trees in the area designated for parking expansion. Mr.
Kavanagh stated that he did not oppose the addition of an onsite rectory and said he hoped a resident priest
would bring more security. He said the addition of a social hall and increased social activities would increase
the already existing traffic problems and would contribute to the noise pollution and traffic safety issues. He
said he had been told by the previous pastors that St. Claire's Mission would never be more than a mission
church. He noted that the church currently held Knights of Columbus meetings in the basements where the
church provided alcohol and said he was concerned about the social activities that would go on at the
church.

J. Alfred Baird, 12405 Shari Hunt Grove, Clifton, Virginia, came forward to speak in opposition to the
application. He said he was an active member of the parish whose daughter was married in the church, was
an original homeowner and had lived at his residence prior to the church being built, which was conceived as
a mission church with all the requirements regarding water usage, runoff, and sewage based on the church
holding three services each week. He explained that recently a mass had been added on Sunday evenings,
which indicated the church was growing. Mr. Baird stated that his concerns were environmental in that the
storm water drainage from the church came through his property. He said he was concerned about his well
and that runoff from the sewage septic treatment would enter the stream. He stated that the growth of the
church had been astronomical over the prior 13 to 14 years. Mr. Baird suggested the Board evaluate the
existing church infrastructure to determine the environmental impacts on the neighborhood before
addressing the massive new development.

David Schnare, representing the Occoquan Watershed Coalition, came forward to speak in opposition to the
application. He stated that the coalition consisted of more than 100 homeowner associations. He presented
a document entitled "Fulfilling the Promise, The Occoquan Watershed in the New Millennium," which he
stated was a Fairfax County publication, in which he called the Board's attention to a chart that contained
information regarding the biological integrity of streams and the amount of impervious space, which indicated
that once 50 percent of impervious space was reached, a stream would have no biological integrity. Mr.
Schnare noted that a 50 percent undisturbed space did not protect water quality. He said the original special
permit included conditions that limited the development to 86 parking spaces and clearing and grading
elsewhere, requiring in excess of 50 percent to remain undisturbed. He stated that when the Board of
Supervisors (BOS) down-zoned the area, it established two kinds of controls for water quality on the
watershed, which had been upheld in 1985 by the Fairfax Circuit Court, the controls being having structural
retention ponds and high development density or having low density development without structural retention
ponds and using the land as the best management practice for storm water runoff. He said because it was
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unknown how much impervious space would result from the additions and the applicant had said it would ],
consider using other ways to increase the permeability, the Board should not make its decision at the : ' :
hearing.

Mary Kavanagh, 12425 Shari Hunt Grove, Clifton, Virginia, came forward to speak in opposition to the
application. She stated that when she had bought her home 13 years prior, she had been told the church
would be a missionary church, and there would be no expansion. She said the original proposal had
reduced the land area by seven percent and the proposed larger building, new entrance, water tower, which
would be exposed when the trees were without leaves, larger parking lot, additional lights, and chain-link
fence would further reduce the remaining land area an additional seven percent.

Richard Payne, 12387 Henderson Road, Clifton, Virginia, came forward to speak in opposition to the
application. He stated that he supported the environmental concerns expressed by previous speakers. He
explained that Henderson Road had become a heavily traveled road over the 13 years that he had lived at
his property to a point where he and similarly situated neighbors that had to exit onto Henderson Road had
to wait three to five minutes before they could enter the stream of traffic. Mr. Payne noted that there were
accidents on Henderson Road approximately once a month partly due to the poor sight lines along the road
coupled with the heavy traffic coming from Prince William County. He said he was concerned about the
impact the social hall would have on the traffic issues.

Lawrence Spellman, 12415 Henderson Road, Clifton, Virginia, came forward to speak in opposition to the
application. He stated that he objected to the water tower and to the new church entrance, which would be
located 67 yards from his driveway. He said the speed limit on Henderson Road was posted as 35 miles per
hour with an additional fine of $200 for speeding and explained that the road going south was a downhill
rollercoaster ride leading into a dangerous curve that ended at his driveway with most vehicles passing his
home at 45 to 50 miles per hour. Mr. Spellman confirmed that there were many accidents on Henderson
Road and said the public entrance for the church should not be located near a dangerous section of the road
because it would be a disaster waiting to happen, especially at night or during adverse weather conditions.
He suggested the enlargement of the current entrance to four lanes and the elimination of the proposed
entrance. He said the water tank would be the height of a four-and-a-half-story building, would be ugly,
would be in view from his house when the trees were without leaves, and would be unfair to the surrounding
houses on well water. Mr. Spellman suggested that a concrete underground water retention tank be
constructed that would have lower maintenance and insurance costs and the trucking in of water so as not to
disturb underground streams. He stated that the Zoning Ordinance complaint should be resolved before a
vote occurred on the proposed amendment and asked that the vote be deferred.

Ms. Strobel, in her rebuttal, stated that the number of registered parish families were as follows: 401 in
1997; 391 in 1998; 411 in 1999; 425 from 2000 to 2002; and 418 in 2003, which she said demonstrated that
the parish had not experienced a tremendous growth. She stated that the applicant would provide 50
percent of the property within a conservation easement, which would be enforceable by the County and from
which nothing could be removed, but she pointed out that with the improvements, 10.69 acres of the total
14.44 acres would remain as undisturbed open space. Ms. Strobel said the fence was proposed to address
the trespass issue. She explained that the water tank was recommended by the Fire Marshall, and the tank
would be filled once and retained for fire protection services and would not be a constant drain from the
water source. She said the parish center would not be a place for bingo or dances, noting that her letter
stated the center would not be used for large activities, and explained that the applicant was not adding to
the uses, but trying to provide a better space for the current uses, which commonly occur in association with
any religious institution. Ms. Strobel stated that the use of folding chairs in the sanctuary no longer occurred.
She said that when the premises were built, the applicant obtained all the proper building, occupancy, and
non-residential use permits, had not received any zoning violations, and the issue of the light standards
would be corrected with the application. She said the applicant was attempting to address the issue of
parking on Henderson Road by providing additional parking onsite.

Mr. Hart asked whether Henderson Road was classified as an arterial road. Ms. Langdon said she would
have to consult the Comprehensive Plan to answer, but did not have a copy at the hearing.

Ms. Gibb asked whether staff had an opportunity to view Mr. Marr's allegations regarding the applicant being

]
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in violation of the special permit and whether the applicant was in violation if the allegations were true. Mr.
Sherman replied that staff had seen the document, but that there were no limitations on the number of
services in the existing special permit conditions, and he was unaware of how Zoning Enforcement
measured seating capacity.

Ms. Gibb asked whether it was allowable to have 75 extra people standing. Mr. Sherman replied that he
believed the requirement was based on the seating capacity, not the number of people in the church, and he
was unaware of how Zoning Enforcement dealt with thaI.

In addition, Mr. Sherman noted that there was a requirement that all parking be onsite and said it was clear
that parking was occurring offsite.

Chairman DiGiulian closed the public hearing.

Ms. Gibb moved to defer decision on SPA 88-S-091 to October 21,2003, at 9:00 a.m. She said the
troublesome point for her was that the property was located in the R-C District, and she hoped the deferral
would allow the applicant and staff to address the most green-friendly way to park cars with reduced
impervious surface, which had not preViously been explored. With respect to the water tower, she said that
although it was a safety requirement that had been missed earlier and had been picked up currently, she
understood why neighbors would be upset, and she requested a picture of it be provided. She said with the
additional time the deferral would provide, the applicant and the neighbors might be able to iron out any
differences regarding the proposed fence. Mr. Ribble seconded the motion.

Mr. Pammel stated that although he favored a deferral, he would not support the motion as made because
the key ingredient of the maximum size of 300 people had been left oul. He said the Board had received
documents containing numerous references that the applicant had exceeded 300 people on many
occasions, and he moved to amend the motion to include an instruction to staff that on at least three
separate occasions, unannounced visits be made to determine the attendance at the various masses. Ms.
Langdon commented that in order to accomplish the task, Zoning Enforcement would need a longer deferral.
Mr. Pammel moved to amend the motion to defer decision to November 25, 2003. Ms. Gibb and Mr. Ribble
indicated they accepted the amendments to the motion.

Mr. Hart commented that he was interested in the results of the compliance inspections and the discussions
of alternative materials or ways to limit the impervious surface and wanted more information regarding the
materials and appearance of the water storage tank, and he added that additional issues to be addressed
would include the addition of development conditions to prohibit the use of the Sheehans' driveway, as
requested in Ms. Sheehan's letter, and to deal with the lighting hours.

Mr. Hart stated that to approve a non-residential use in the R-C District, the Comprehensive Plan required
there be orientation to an arterial roadway, and he asked how the property was oriented to an arterial
roadway. Ms. Langdon replied that it had been determined that Henderson Road was a minor arterial.

Mr. Hart said that regardless of the fire protection measures addressed in the special permit amendment, he
hoped there was a current contingency plan in the event there was a fire in the occupied church with no
current fire protection.

Mr. Pammel suggested that the applicant consider shielding the lights so as not to disturb the adjoining
residents. Ms. Strobel stated that the lights were currently shielded.

Chairman DiGiulian called for the vote. The motion carried by a vote of 7-0.

II
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9:00 A.M. DILLIAN LAFFERTY, VC 2003-BR-083 Appl. under Sect(s). 18-401 of the Zoning Ordinance
to permit construction of addition 12.8 ft. from rear lot line. Located at 9811 Dansk CI. on
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approx. 10,679 sq. ft. of land zoned R-2 (Cluster). Braddock District. Tax Map 69-1 ((10))
162. (Def from 7/29/03 for decision only)

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Dillian Lafferty, 9811 Dansk Court, Fairfax, Virginia, replied that
it was.

Mavis Stanfield, Senior Staff Coordinator, stated that on July 29, 2003, the Board had deferred decision on
the subject application to allow the applicant to revise the plat and provide building elevations reflecting the
proposed addition, and she noted that the plat was revised to permit construction of the addition 13.92 feet
from the rear lot line instead of the originally requested 12.8 feet, proposed building elevations, and revised
proposed development conditions had been distributed to the Board.

]

Mr. Lafferty noted that he was accompanied by his wife, Kathryn Lafferty, and their architect, William Boyd
(phonetic), He explained that the variance was being requested to permit the construction of a first-floor
bedroom and full handicapped assessable bathroom to accommodate a permanently disabled household
member, his mother-in-law, who was physically incapable of living alone and suffered from a degenerative
neurological disease that would render her wheelchair-bound in the near future. He said the addition couid
not be built without a variance due to the bowtie nature of the lot, and as directed by the Board at the
previous hearing, he had retained an architect and had submitted proposed elevation drawings. Mr. Lafferty
noted that nine letters had been sent to the Board by neighbors, including one in which the next-door
neighbor objected to the request, with the remaining nine letters from neighbors who actively supported the
application, one of which was from the rear neighbors, the Migliores, who would be most affected, and he
read comments from the letters of support. He stated that what was being requested was a necessity to
allow them to remain in their home of 19 years, not a matter of convenience, and that the addition would be
architecturally pleasing and compatible with their house and the neighborhood. He pointed out that the
variance was to the rear lot line and not the side lot line shared by the Gubas. Mr. Lafferty said he believed
that a strict application of the Zoning Ordinance along the common boundary line with Lot 187, owned by the ]
Migliores, would place an undue hardship on his family. !

Mr. Hammack asked whether the peak of the roof was 16 feet in height and extended back. Mr. Boyd replied
that the ridgeline was 16 feet in height, but said the neighbors would sense less than that in the 8.5-foot wall,
which was a typical one-story addition height.

Mr. Hammack stated that the room's dimensions were 23.5 feet in depth and 21 feet in width.

Chairman DiGiulian called for speakers.

Kevin Hildebeidel (phonetic), appearing on behalf of Howard and Dorothy Guba, adjacent property owners at
9809 Dansk Court, Fairfax, Virginia, came forward to speak in opposition to the application. He stated that it
was the Guba property that was primarily affected by the modification because their line of sight and
backyard would be occluded by approximately 400 square feet of wall and noted that a photograph and a
letter which stated their objections had been sUbmitted to the Board. He said the Gubas opposed the
variance because it violated the Ordinance and went far beyond what could be built by right. Mr. Hildebeidel
explained that was possible for the applicant to build out 12 feet into the backyard without requiring a
variance and could combine a iaundry room six feet in depth, which he pointed out on the applicant's plan,
with the 12 feet into the yard to achieve an 18-foot area that could be built by right. He stated that the
applicant was requesting a special privilege of building 11 feet into the setback requirement that was not
available to the rest of the community, with no arrangements for runoff of water. He noted that he had
submitted a map of the area which reflected the backyards of the houses located on Dansk Court and the
court behind and showed that the backyard areas were all open with no other addition to a house the size
and magnitude the applicant was requesting. Mr. Hildebeidel said the applicant was asking the Board to
deviate from the purpose and intention of the Zoning Ordinance for a special privilege or convenience, which
was not permitted within the Ordinance and violated a number of the provisions of Section 404, and the J'
Board did not have the authority to grant what the applicant requested. . •

Mr. Lafferty, in his rebuttal, noted that one of the comments reflected in a letter he had received indicated
that the scale was wrong in the drawings. He stated that the original drawings submitted were to proper
scale and showed accurate measurements, but the copies the Board had were reduced to fit an 8 1/2-by-11
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inch format. He compared photographs from his backyard looking towards the properties to either side and
pointed out that although it was clear and open towards the Gubas' property, it was not towards the property
in the other direction. Mr. Lafferty stated that communities were not always open and clear and that the
structure on the neighbor's property was similar to the one proposed. He said the addition was not
inconsistent with the neighborhood and explained that he had driven around the neighborhood and found at
least 15 homes with additions, some larger than the proposed. Stating that they had considered alternatives,
Mr. Lafferty presented a drawing of an alternative design suggested by Mr. Guba and asked Mr. Boyd to
explain it.

Mr. Boyd indicated that the addition could be turned and reoriented so the bathroom and closet ran vertically
north and south, but the Gubas would be less served because there would be no windows on the side
towards their property, their sightline would be blocked the same amount, and because the addition would
flatten out, the roofline would have a different roof pitch requiring a wider roof truss, which would result in a
less attractive elevation.

Mrs. Lafferty, 9811 Dansk Court, Fairfax, Virginia, came forward to speak. She said that if the laundry
facilities were located in the basement, the person using them would not be able to hear her mother. She
explained that although they did have a finished basement with a storage area, it was filled to overflowing,
and they would have to try to find a way to move a laundry room down there. With respect to the Gubas'
comments regarding line of sight, Mrs. Lafferty pointed out that the Gubas had built a six-foot fence on the
other side of their property and had destroyed their own line of sight in that direction.

With respect to comments regarding water runoff, Mr. Lafferty stated that they had experienced problems
with water runoff, as the Gubas had, and said he understood that was a problem and was more than willing
to do something that was in conformance with the Code for water runoff.

Ms. Gibb commented that the plat appeared to show a much steeper angle for the rear setback than the
drawing showed. Mrs. Lafferty replied that it could be due to the bow of yard being located towards the
center of the house, leaving more of a setback on the right than on the left, and she stated that the addition
had been scaled back from what was shown in the original drawing. Ms. Gibb said it looked like half of the
addition would be lost at one point if it were moved. Mr. Lafferty explained that the drawing was done based
on Mr. Guba's suggestion that would save two feet of depth, but would not change his line of sight and would
not be as architecturally pleasing as one blank wall instead of having windows and architectural interest.

Referring to the drawing of the interior of the room, Mr. Hammack noted that at the end of the room there
appeared to be some built-in dressers or shelves, and he asked what they would be used for. Mrs. Lafferty
replied that it would be shelves with cabinets underneath to contain her mother's treasures that had been
collected over her lifetime. She said her mother had lost her 2,400-square-foot house, and they wanted her
to have as much of her own belongings around her as possible. Mr. Lafferty added that the cabinets below
would store clothing and other items.

Mr. Hammack asked whether a hospital bed would be required. Mr. Lafferty replied that his mother-in-law
currently had a powered bed with side rails. Mrs. Lafferty said the bed shown was a king-size bed with a
headboard, and she would like to be able to sleep in the room with her mother on occasion if she became
bed-bound. She added that when scaling back was discussed, her mother said she would give up the bed
before she gave up the bookcases.

Chairman DiGiulian closed the public hearing.

Mr. Beard moved to approve VC 2003-BR-083 for the reasons stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

DILLIAN LAFFERTY, VC 2003-BR-083 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
construction of addition 12.8 ft. from rear lot line. (THE BZA APPROVED THE ADDITION 13.9 FEET FROM

43
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THE REAR LOT LINE.) Located at 9811 Dansk Ct. on approx. 10,679 sq. ft. of land zoned R-2 (Cluster).
Braddock District. Tax Map 69-1 ((10» 162. (Def from 7/29/03 for decision only) Mr. Beard moved that the
Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on July 29, 2003;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The present zoning is R-2 Cluster with a lot area of 10,679 square feet.
3. The applicant has met the nine required standards for a variance.
4. The unique nature of the rear yard was noted.
5. The applicants' desire to appease the concerned neighbors was noted. The applicants

demonstrated that they have tried. as best they can, to deal with the concerns.
6. The preponderance of the neighbors have supported the application.
7. The variance is in the rear only.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

]

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance; ]
C. Exceptional size at the time of the effective date of the Ordinance; •
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectiveiy prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would ].Ii,
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:
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1. This variance is approved for the location of an addition shown on the plat prepared by David Folsom
Rice, dated March 3, 2003, as revised through September 8, 2003, submitted with this application
and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval" unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Ribble seconded the motion, which carried by a vote of 5-2. Ms. Gibb and Mr. Hammack voted against
the motion.

"This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
24, 2003. This date shall be deemed to be the final approval date of this variance.

II

- - - September 16, 2003, (Tape 2), Scheduled case of:
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9:00A.M. GREAT FALLS SWIM AND TENNIS CLUB, INC., SPA 82-D-019-8 Appl. under Sect(s). 3­
103 and 8-914 of the Zoning Ordinance to amend SP 82-D-019 previously approved for
community swim and tennis club to permit building additions and site modifications and to
permit reduction to minimum yard requirements based on error in building location to permit
accessory structure to remain 18.0 ft. from side lot line. Located at 761 Walker Rd. on
approx. 5.52 ac. of land zoned R-1. Dranesville District. Tax Map 13-1 ((1)) 27. (Def. from
7/22/03 at appl. Req.)

Mr. Hart gave a disclosure, but indicated he did not believe it would affect his ability to participate in the case.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Sarah Hall, the applicant's agent, replied that it was.

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a special permit amendment to amend SP 82-D-019, previously approved for a
community swimming and tennis club, to permit a building addition and site modifications. The building
addition and site modifications consisted of the placement of a "bubble" tennis court cover over three existing
lighted tennis courts located on the north side of the property. The tennis court cover would be installed on a
seasonal basis during the colder months of fall, winter, and spring. A development condition was included
that did not permit the tennis court cover to be installed prior to October 12th of each year and required the
cover to be removed no later than April 18th of each year. No other changes, such as changes in the hours
of operation or maximum number of members, were proposed. The application also included a reduction to
minimum yard requirements based on an error in building location to permit one of the existing tennis courts,
which was considered an accessory structure, to be located 18 feet from the northern side lot line, where a
minimum of 20 feet was required by the Zoning Ordinance. Staff concluded that the application was in
harmony with the Comprehensive Plan and in conformance with the applicable Zoning Ordinance provisions
and recommended approval subject to the proposed development conditions dated September 9, 2003, with
a minor editorial change to remove the second sentence in the last paragraph which referenced phase
development.

Mr. Pammel asked whether there was any significance to the fact that all of the photographs submitted
showed snow, to which Ms. Hall said there was not and added that the prior winter it had been hard to find
any1hing else.
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Ms. Hall presented the special permit amendment request as outlined in the statement of justification ]!:.'.
submitted with the application. She stated that the applicant had been in operation at the subject site since
the early 1970s, and she explained that the application was to allow a dark green "bubble" with reflective
inner material over three of the tennis courts during approximately six months of the year, the composition of
which would prohibit light from escaping to avoid creating a glowing mushroom effect on Walker Road. She
said the particular bubble system was chosen because it was the quietest on the market, and the club did not
want its tennis players or the neighbors disturbed and was satisfied that there would be no problem from a
noise perspective. Ms. Hall confirmed that there would be no increase in membership as a result of the
bubble and said it would offer its members the opportunity to play year-round. She explained that she had
met three times with the residents of the Thunder Hill neighborhood, which adjoined the subject property on
the east and south. They had expressed some concerns which had been addressed prior to the hearing,
and she said they were happy with the arrangements made, which were reflected in the September 9, 2003
development conditions regarding the dates on which the bubble would be put up and taken down. She
stated that she had appeared before the Great Falls Planning and Zoning Committee of the Great Falls Civic
Association and had been in contact with the owner of the Great Falls Shopping Center, and both had no
objections to the application.

There were no speakers, and Chairman OiGiulian closed the public hearing.

Mr. Hammack moved to approve SPA 82-0-019-8 for the reasons stated in the Resolution, with the deletion
of the sentence in the last paragraph which read, "The establishment of Phase I shall establish the use as
approved pursuant to the special permit," and a correction of an error in the spelling of the word
"loudspeakers" in the revised proposed development conditions.

II

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

GREAT FALLS SWIM ANO TENNIS CLUB, INC., SPA 82-0-019-8 Appl. under Sect(s). 3-103 and 8-914 of
the Zoning Ordinance to amend SP 82-0-019 previously approved for community swim and tennis club to
permit building additions and site modifications and to permit reduction to minimum yard requirements based
on error in building location to permit accessory structure to remain 18.0 ft. from side lot line. Located at 761
Walker Rd. on approx. 5.52 ac. of land zoned R-1. Oranesville Oistrict. Tax Map 13-1 ((1)) 27. (Oef. from
7/22/03 at appl. Req.) Mr. Hammack moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 16,
2003; and

WHEREAS, the Board has made the following findings of fact:

That the applicant has presented testimony indicating compliance with Sect. 8-006, General Standards for
Special Permit Uses, and Sect. 8-914, Provisions for Approval of Reduction to the Minimum Yard
Requirements Based on Error in Building Location, the Board has determined:

A. That the error exceeds ten (10) percent of the measurement involved;

]

B. The non-compliance was done in good faith, or through no fault of the property owner, or was the
result of an error in the location of the building subsequent to the issuance of a Building Permit, if "1'.
such was required; JJ

C. Such reduction will not impair the purpose and intent of this Ordinance;

O. It will not be detrimental to the use and enjoyment of other property in the immediate vicinity;
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E. It will not create an unsafe condition with respect to both other property and public streets;

F. To force compliance with the minimum yard requirements would cause unreasonable hardship upon
the owner; and

G. The reduction will not result in an increase In density or floor area ratio from that permitted by the
applicable zoning district regulations.

AND, WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

1. That the granting of this special permit will not impair the intent and purpose of the Zoning Ordinance,
nor wiil it be detrimental to the use and enjoyment of other property in the immediate vicinity.

2. That the granting of this special permit wiil not create an unsafe condition with respect to both other
properties and public streets and that to force compliance with setback requirements would cause
unreasonable hardship upon the owner.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED, with the foilowing
development conditions:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 716 Walker Road (5.52 acres), and is not
transferable to other land.

2. This Special Permit Amendment is granted only for the purpose(s), structures and/or use(s) indicated
on the special permit plat prepared by Burgess and Niple, dated March 2003, as revised through
September 2, 2003, and approved with this application, as qualified by these development
conditions.

3. A copy of this Special Permit Amendment and the Non-Residential Use Permit SHALL BE POSTED
in a conspicuous place on the property of the use and be made available to ail departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit Amendment is subject to the provisions of Article 17, Site Plans, as may be
determined by the Director, Department of Public Works and Environmental Services (DPWES).
Any plan submitted pursuant to this special permit amendment shail be in substantial conformance
with these conditions. Minor modifications to the approved special permit may be permitted pursuant
to Par. 4 of Sect. 8-004 of the Zoning Ordinance.

5. The existing vegetation shail be deemed to satisfy the Transitional Screening requirements and shail
be maintained as an effective visual barrier along ail lot lines. The existing chain link fence, which
encircles the pool and tennis courts and extends along the southern lot line, shail remain to satisfy
the barrier requirement.

6. The tennis pro shop shail be for the use of the swim and tennis club members only. No outside sales
or repair of equipment shail be permitted.

7. The hours of operation for the facility shail be limited to the foilowing:

47

• Tennis and Platform Tennis Courts:

• Swimming Pool Regular Hours:

• Adult Swim (18 and over):

• Swim Team Practice & Meets:

8:00 a.m. to 10:00 p.m.

9:00 a.m. to 9:00 p.m.

6:00 a.m. to 8:00 a.m.
Monday through Saturday

8:00 a.m. to 9:00 a.m.
Monday through Saturday
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8. After-hours parties for the swimming pool shall be governed by the following:

• Limited to six (6) per year,
• Limited to Friday, Saturday and pre-holiday evenings,
• Shall not exceed beyond 12:00 midnight,

9. No bullhorns, loudspeakers, radios or setting up of facilities shall be permitted before 9:00 a.m.
These devices may be used at or after 8:00 a.m. on the two to four occasions of a swim meet at the
facility. All loudspeakers, bullhorns and lighting shall be directed on site.

10. There shall not be more than four "A" level swim meets per year at this facility.

11. Parking shall be provided on site as shown on the special permit plat.

12. All activities shall comply with the provisions of Chapter 108 of the County Code, the Noise
Ordinance.

13. Any replacement or any new lighting fixtures shall be in conformance with the Performance
Standards contained in Part 9 (Outdoor Lighting Standards) of Article 14 of the Zoning Ordinance.

14. The maximum number of family memberships shall be 400.

15. Bicycle racks shall be provided to accommodate a minimum of twenty-five (25) bicycles.

J

16. The applicant shall provide ancillary easements necessary for any future improvements to Walker
Road.

17. All required handicap accessible parking spaces shall be maintained with a dustless surface and ]!,.
shall be signed in accordance with the provisions of the Zoning Ordinance.

18. The proposed tennis court cover shall cover only the three tennis courts located in the northwestern
portion of the site. The cover shall have a maximum height of 40 feet, shall have a reflective interior
surface and shall have the appearance of the attached manufacturer's photograph #1, Attachment A.
The color shall be dark green.

19. The tennis bubble shall be erected no earlier than October 12'h of each year and shall be taken down
not later than April 18th of each year.

These conditions incorporate and supersede all previous conditions. This approval, contingent on the
above-noted conditions, shall not relieve the applicant from compliance with the provisions of any applicable
ordinances, regulations, or adopted standards. The applicant shall be responsible for obtaining the required
Non-Residential Use Permit through established procedures, and this special permit shall not be valid until
this has been accomplished.

Pursuant to Sect. 8-015 of the Zoning Ordinance, this special permit amendment shall automatically expire,
without notice, thirty (30) months after the date of approval- unless the use has been established or
construction has commenced and been diligently prosecuted. The Board of Zoning Appeals may grant
additional time to establish the use or to commence construction if a written request for additional time is filed
with the Zoning Administrator prior to the date of expiration of the special permit. The request must specify
the amount of additional time requested, the basis for the amount of time requested and an explanation of
why additional time is required.

Mr. Pammel and Mr. Beard seconded the motion, which carried by a vote of 7-0.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on September
24, 2003. This date shall be deemed to be the final approval date of this special permit.

II

]
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9:30 A.M. WEST LEWINSVILLE HEIGHTS CITIZENS ASSOCIATION, STEPHEN L. SULZER,
LEONARD N. BERMAN, DANIEL J. WOLKENSDORFER, DONALD N. HUFF, ROBERT
ROSENBAUM, A 2003-DR-030 Appl. under Sect(s). 18-301 of the Zoning Ordinance.
Appeal of determination that the use of a field located at Tax Map 30-3 ((1)) 38 and 65
remains a County park which is allowed by right as a public use and, therefore, the special
permit provisions of the Zoning Ordinance are not applicable. Located at 1659 Chain Bridge
Rd. on approx. 37.71 ac. of land zoned R-3. Dranesville District. Tax Map 30-3 ((1)) 38 and
65.

Margaret Stehman, Deputy Zoning Administrator for Appeals, Zoning Administration Division, presented
staff's position as set forth in the staff report dated September 5, 2003. She explained that this was an
appeal of a determination by the Zoning Administrator that the use of an athletic field at Lewinsville Park
remained a public use and did not require special permit or special exception approval. She said at issue in
the appeal was the limited use of Field 2 for lacrosse and soccer games and practices by Marymount
University under an agreement between McLean Youth Soccer (MYS) and the Fairfax County Park Authority
(FCPA). Ms. Stehman indicated that it was staff's position that the use by Marymount did not change the
use from a public use to a special exception or special permit use because a public use, under the Zoning
Ordinance, was defined as any building, area, or structure held, used, or controlled exclusively for public
purposes by the FCPA, among others. She stated that staff believed the field remained under the ownership
and control of the FCPA, who remained responsible for maintenance and usage scheduling. She said the
agreement between the FCPA and MYS allowed MYS to allocate about 9.4 percent of their hours to
Marymount. Ms. Stehman explained that there was no impact on the availability of the park for use by the
general public because there was no increase in the number of hours allocated for use by other than the
general public, and she said the use of the field by Marymount was consistent with the use of County park
facilities generally throughout the County.

Ms. Stehman advised the Board that Regina Murray of the Zoning Administration Division, who had been
involved in an earlier issue relative to the Lewinsville Park facility, and John Pitts of the FCPA were present
at the hearing.

With respect to the definition of public use in Article 20 and "exclusively for public purposes," Mr. Hart gave
an example of if it was an entrepreneur who wanted to have a driving range and charge people to hit golf
balls 9.4 percent of the time, so it was minimal in the grand scheme of the park, but there was a bit of
commercial aspect to it, semi-recreational, but money making, and he asked whether that would fall within
the pUblic use definition because the FCPA had leased it. Ms. Stehman replied that it would depend on how
the lease was drawn and what the conditions were within the lease. She said she thought that as long as the
FCPA retained ownership and retained control over the use and scheduling of the facility, it remained a
public use. She pointed out that in the current case, the lease was not between the FCPA and Marymount,
but between FCPA and MYS, and she said that although it was not a typical lease and was somewhat
outside the normal realm, the FCPA made arrangements for many youth soccer leagues to use fields on a
regular basis and that there were FCPA policies that governed the scheduling and use of the fields.

Mr. Hart asked whether it was simply because the Park Authority owned the land, that it was always a public
use or if there was a case-by-case review. Ms. Murray indicated it would be a case-by-case review in each
circumstance and that the scope and intensity of the use that was being made of the property was important
in the determination.

Mr. Hart said the word "exclusively" was a pretty severe term in a definition and was an absolute. He asked
if it was staffs determination that the package with MYS and one step removed was still compatible with the
definition "exclusively for public purposes" with the activities, to which Ms. Stehman replied affirmatively.

Mr. Hammack asked if there was anything in the Ordinance that limited the use of FCPA property to
residents or organizations of Fairfax County. Ms. Stehman answered that there was nothing in the Zoning
Ordinance.

Bill Marr, the appellants' agent, presented the arguments forming the basis for the appeal. He said he would
address the former Zoning Administrator's letter opinion of April 28, 2003, and property owners that in most
cases adjoined the park would address the condition of the park, the size of the facility that was built, traffic,
and other issues. He indicated that Mr. Hart had gone right to the essence of the issue with respect to the
opinion of Ms. Gwinn. Mr. Marr explained that her opinion determination cited from the Zoning Ordinance
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and referred specifically to public use. He read from Page 1, "Any area, building, or structure held, used, or ','
controlled exclusively for public purposes," and pointed out that there was no reference to the ownership of J.I
the building, structure, or the realty upon which it was situated.

Mr. Marr said the document went on to say that after review of the agreement between Marymount and MYS,
approximately 9.4 percent of the total time was actually Marymount's time under the agreement. He
commented that it was interesting that in the next paragraph of the letter on Page 2, it said, "However, as
noted above, this field will not be used exclusively by Marymount University for college practices and games,
but rather for a specified portion of the time." He indicated that it was interesting that the word "exclusively"
was used and said that the public use definition that the Board had been talking about earlier said
"exclusively" and that "exclusively" had a very specific meaning, that being "only." Mr. Marr pointed out that
in Ms. Gwinn's letter she said that she did not concur that the limited use of a field by a college or university
team resulted in the field becoming a college athletic facility.

Mr. Marr said the public use definition specifically says that it shall be used exclusively for public purposes.
He gave a definition of "public purposes," that being a public purpose had for its objective the promotion of
the public health, safety, morals, general welfare, security, prosperity, and contentment of all the inhabitants
or residents within a given political division, for example, a state or the sovereign powers. He said he
thought it was pretty clear that public purpose here referred to Fairfax County.

Mr. Marr noted that the question had been asked, were there any limitations on use of the athletic fields with
respect to County residents and the answer being there's no Zoning Ordinance, but he said there were
guidelines provided by the FCPA, those guidelines currently provided between 75 to 90 percent use by the
residents and that team participants must be residents. He indicated that in earlier hearings it had been
shown provided that Marymount, in terms of an institution and the makeup of the players on the various
teams, was substantially non-County residents.

Mr. Marr said he thought Ms. Gwinn's opinion was based upon the 9.4 percent of use being okay, but that he
thought the obligation was to look at the plain meaning of the Ordinance and follow it. He said the case he
cited and provided a copy of, Board of Zoning Appeals for the County of York v. 852 LLC, Supreme Court of
Virginia, 1999, was right on point. He explained that in that case, the Zoning Administrator had interpreted a
local ordinance with respect to predidensity (phonetic), and the interpretation was appealed to the Board of
Zoning Appeals, who upheld the Zoning Administrator's determination. Mr. Marr said that once the case was
heard in trial court, the judgment reversed the BZA's decision and adopted the Zoning Administrator's
interpretation on the basis that the Zoning Administrator interpretation was plainly wrong because it was
beyond the plain language of the statute. He said the Virginia Supreme Court upheld the trial court's
determination and that he thought the case was right on the point.

Mr. Marr stated that the language with respect to public use in Ms. Gwinn's letter referenced exclusive for
public purposes and that her letter indicated that other than that was the case, that a private university was
utilizing the facilities for g.4 percent of the time. He said the appellants' position, based upon the case law
provided and the analysis, was that Ms. Gwinn's opinion was incorrect and that the matter should have been
properly been sent for a special exception hearing, and he requested that be done.

Ms. Gibb stated that the case turns on what was public and said the word "public" was what was important.
She asked what made the subject use not public use. Mr. Marr replied that "public" and "use" had to be read
together because that was the relevant definition and that it was a use by a private university for private
activity, college games.

]

Ms. Gibb and Mr. Marr discussed whether use by George Mason or a pUblic university in Arlington located in
another jurisdiction would be okay and concluded that if it were public, it would be, but not a private
university for a private purpose. Mr. Marr said he thought the legislature had looked at that particular issue in ],
other context when they passed the Public/Private Education Facilities and Infrastructure Act of 2002.

Ms. Gibb asked whether MYS was available to everyone in Fairfax County or only McLean. Mr. Marr replied
that that was available throughout the County and that he understood MYS conducted activities throughout
the County and had a large and wide membership.
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Ms. Gibb asked if someone living in Clifton can be in the McLean Soccer League. Mr. Marr answered that
he didn't know, but that he knew the members of the McLean Soccer League extended beyond the
immediate boundaries of McLean and that the following speakers would be able to address that specifically.

Ms. Gibb asked whether gender specificity would affect whether it would be public or not public, and Mr. Marr
replied that that would not be determinative.

Ms. Gibb asked if the only distinction that made it not public was that it was use by a private university. Mr.
Marr said that was right, that it was a private university that had used MYS as a straw man to avoid going
through the complete procedures that should have been followed through the special exception process.

Ms. Gibb said she was trying to get to what made it not pUblic. She commented that public could mean open
to everyone, every age, sex, but that there are many facilities considered public that have restrictions, and
Mr. Marr agreed.

Mr. Hammack pointed out that Attachment 2 defined colleges and universities as quasi-public in the Zoning
Ordinance and that the Zoning Ordinance defined colleges, universities, sports arenas, and stadiums as
quasi-public, not public exclusively, not private. He said he was not sure how that fit in because Ms. Gwinn
had not addressed that specifically and he thought that was part of what Mr. Marr was trying to get to. Mr.
Marr suggested that if Ms. Gwinn had thought that definition would have been helpful, it would have been
referenced in her determination and was not, and he concurred with that.

Chairman DiGiulian called for speakers.

Dan Wolkensdorfer, 7009 Hamel Hill Court, McLean, Virginia, came forward to speak in support of the
appellants' position. He said he had lived on Hamel Hill Court, adjacent to Lewinsville Park, for 19 years. He
explained that he had three children and nine grandchildren, who had played high school and college level
sports and that he had been a spectator in many stadiums and facilities up and down the east coast. Mr.
Wolkensdorfer stated that all the collegiate athletic facilities he had visited that supported lacrosse and
soccer were well developed in sanitary facilities, suffIcient parking and stands to support the fans, and
changing rooms for players. He added that safe separation between the fans and the team play on the field
was provided, which he said was of great concern in lacrosse to avoid balls hitting spectators and causing
significant injuries. He stated that college athletes were generally much stronger and swifter than high
school or grade school athletes and that it should be anticipated that greater safety margins were required to
protect the fans and players as the organized sports ladder was ascended in terms of age and associated
physical strength.

Mr. Wolkensdorfer said the description of the facilities at Lewinsville Park was overstated and inflated by the
Zoning Administrator. He stated that the tennis courts and the baseball field were not lighted and that there
were two standard size soccer fields rather than four, one bordering Chain Bridge Road being used primarily
for football and for practices, including the high school band, of McLean High School. He suggested that no
one had actually visited the park and instead had accepted everything said to them as fact.

Mr. Wolkensdorfer stated that the baseball field was appropriately fenced for safety purposes. He said he
was not suggesting that a protective fence be bUilt, but that more appropriately safety and other impact
surveys be done. He summed up by saying that the FCPA, as supported by the Zoning Administrator, had
not done their lawful duty to conduct the appropriate and necessary surveys, and he urged the Board to
compel them to do so.

Leonard Berman, 7008 Hamel Hill Court, McLean, Virginia, came forward to speak in support of the
appellants' position. He said his backyard shared a common property line With Lewinsville Park and Fields 2
and 3 and that he was literally on a direct sightline with and steps away from the fields. He emphasized that
his family had enjoyed living next to Lewinsville Park and watching many youth soccer games played on the
fields. Mr. Berman stated that his daughter participated in MYS, with her current team using Lewinsville Park
as its home field, and that he had coached soccer for two years. He said that in the 13-plus years they had
lived there, his family had never voiced any complaints about the youth games in the park and that the
community surrounding the park was appreciative of what MYS did for the youth and that the community had
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organized over 25 years ago to save the park.

Mr. Berman said the conversion of Lewinsville Park into a college athletic facility was being made in
collaboration with and to meet the requirements of a university whose campus was not located within Fairfax
County. He stated that less than a year prior to the hearing, Field 2 was a standard, youth-appropriate, full­
sized fieid covered by natural grass, but to accommodate Marymount University, the field had been
engineered to meet different standards and artificial turf had been installed, financed in large part by
Marymounl. He explained that the dimensions of the grass field were too small to meet the university and
possibly NCAA requirements, and to meet Marymount's need for a larger piaying surface, the dimensions of
the artificial turf field had been increased. Mr. Berman stated that the FCPA and MYS made presentations
from Marymount originally to use Field 3 at a June 2002 public hearing, when they knew from County staff
that Field 3 could not provide the size field that Marymount demanded and that they would have to consider
Field 2.

Mr. Berman said that the FCPA had spent the prior year changing many of its countywide policies and
practices for park usage to accommodate Marymount University and MYS. He gave as an example that
under the Memorandum of Agreement between the FCPA and MYS, the Department of Community and
Recreation Services, under whose authority athletic field allocations in Fairfax County fall, had lost its
authority for Field 2. He stated that parks across the county could now open earlier, close later, and that any
park with artificial turf was no longer subject to normal seasonal restrictions. Mr. Berman said that he had
inquired about how the policies were changed and whether there was notice for public hearings and had yet
to receive information from the FCPA.

Mr. Berman summed up by asking why a private Arlington County-based institution should be looking to claim
Fairfax County park for its home athletic facility for soccer and lacrosse and stated that according to the
Washington Post, Arlington County had stopped a similar plan by Marymount two years prior to help finance an ]:1.
artificial surface field at Thomas Jefferson Community Center after neighbors complained that they were not
consulted about the increased use of the field.

Ms. Gibb asked staff whether games had taken place, and an unidentified speaker from the audience replied
that they had not and that the field construction had not been finished.

Barbara Bodson, 7006 Hamel Hill Court, McLean, Virginia, came forward to speak in support of the
appellants' position. She explained that her family had been active in multiple youth sports and supported
them, her daughter being a high school athlete and her son playing AAU baseball and on a soccer team
composed of McLean residents that competed in Montgomery County Soccer. She stated that she had been
a team manager for several years and her husband had been an assistant coach in MYS.

Ms. Bodson said there was a lack of sanitary restroom facilities in the park, that backyards and landscaping
were frequently used as toilet facilities, and she had been told by the players that they were encouraged to
use the yards by their coaches because use of the port-a-johns was untimeiy. She explained that the issue
had been addressed directly with the coaches, who had been rude and unhelpful. She said complaints were
made to MYS and a police report had been filed. Ms. Bodson stated that increased use of the park by
Marymount would worsen the problem because spectators and players viewed the yards as a convenient
bathroom since no real facilities existed in the park and there was no manager or anyone in charge in the
park to handle problems when they arose. She said that she would be sorry to see a young person with an
arrest record, but she was wiiling to press charges if necessary. She indicated that the police had suggested
charges for trespassing, urinating in public, and indecent exposure as the next step.

Ms. Bodson addressed the issue of noise, saying that living close to the fields in use as much as 15 hours a
day, even with the relatively small crowds that MYS attracted of 25 to 32 spectators per game, was intrusive.
She said she had read that Mr. Kinghorn of MYS had referred to the field noise as "happy noise" and stated ]
that although at times she agreed, given the frequency, duration, and volume that would occur with
Marymount's use of the field, it would be more of an unwelcome intrusion. She summed up by saying it was -
an inescapable conclusion that a larger Marymount crowd for longer periods of time and an extended playing
season was going to be a major disruption.
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Mr. Pammel asked Ms. Bodson if she had brought her concerns to the attention of her supervisor. She
replied affirmatively and stated that she had also written and called the FCPA and received no answer.

Mr. Pammel asked Ms. Bodson if she had documented the urination on her property with pictures. She
replied that MYS had suggested that, but that timing was an issue in that the urination happened qUickly and
her camera was not available. She added that she did not want to be caught taking pictures of kids with their
pants down. Ms. Bodson explained that she had told the coaches immediately when she was able, but she
said they did not want to hear it and did not listen. She pointed out that there was no manager, no one in
charge, or no third party to report the occurrences to.

Mr. Hart commented that it was recognized that there were impacts of a park and that there may be some
forum for dealing with things like noise or annoyance, but that he viewed the current public hearing as
dealing with some relatively narrow and technical interpretations of a Zoning Ordinance provision and asked
that the comments be focused on the issue before the Board, the construction of the Ordinance provisions,
as opposed to park impacts in general.

Peggy Huff, 1563 Mary Ellen Court, McLean, Virginia, came forward to speak in support of the appellants'
position. She stated that her property was contiguous to the baseball field and that her son currently played
MYS soccer, with Field 2 as his home field. She said her concern, which was shared by the community
surrounding Lewinsville Park, was the use of the park fields as a college athletic facility without adequate
consideration of the traffic and parking issues. Ms. Huff explained that Lewinsville Park supported four
athletic fields, six tennis courts, two basketball courts, a tot lot, dozens of garden plots, and added open
space for volleyball players and pickup and practice games of various sports and that there were 147 parking
spaces available that could not accommodate the number of vehicles generated by even partial use of the
park facility.

Ms. Huff described her observations of park usage on Sunday, September 7, at about 1:00 p.m. She stated
that Field 3 was in use, with practice being conducted for peewee football on Field 1 and the area contiguous
to right field of the baseball field, and Field 2 and the baseball field were closed. She said parents and
observers from the team completing their game on Field Number 3 and the next competing teams awaiting
the field, which is four teams in total, numbered 45 people, and at least two-thirds of the parking spaces were
occupied. Ms. Huff asked what would happen when a Marymount team, with an average attendance of 75
college students, arrived and there were other family and sports events already in progress and stated that
there had been no parking study or traffic study to evaluate the consequences. She predicted parking along
the entire contiguous roadside of Chain Bridge Road, the main two-lane road leading to downtown McLean,
and parking in all contiguous residential areas. She explained that all parking lot traffic entered and exited
from one single vehicle exit on Chain Bridge Road and that the backUp she had observed was significant
with non-capacity use of the parking lot. Ms. Huff added that the McLean Fire Department must use Chain
Bridge Road for all the calls received for emergencies on Route 495. She commented that college students
were not the same type of population as parents With young soccer or baseball players and that their
understanding of traffic flow was significantly different. She asked whether college students would be as
cautious as parents in leaVing Lewinsville Park and indicated that sightlines for eXiting the parking lot onto
Chain Bridge Road would be affected when vehicles were parked along the roadside.

Ms. Huff said she believed community residents were Willing to forgo some inconvenience to accommodate
community based athletic actiVities, but the accommodation did not and should not extend to a non-County,
private university. She stated that before Marymount University was even considered as an approved
participant on Field 2, an adequate parking and traffic study needed to be conducted, including the
opportunity for public input, and the resulting study should be shared with community residents.

Eileen Larsen, 7012 Westbury Road, McLean, Virginia. came forward to speak in support of the appellants'
position. She said she had lived at her property for 34 years. She stated that the controversy being faced
was not about children playing soccer, but about FCPA, who broke its own laws or rules, abrogating their
responsibility to properly administer public parks. Ms. Larsen stated that district parks should be 50 or more
acres and although Lewinsville Park was under 38 acres, it was declared a district park so athletic facilities
could be packed in and a residentially zoned neighborhood lit up.
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Ms. Larsen stated that the rule that the majority of piayers on a field be Fairfax County residents was ]
circumvented by a Memorandum of Agreement giving total primetime use of a public field to a private entity, •..
allowing that entity, MYS, to share the field with a non-County college. She said that made it virtually
impossible to ensure that the majority of players using the field were Fairfax County residents. She stated
that it was known that Marymount fell far short of that standard.

Ms. Larsen stated that all that was done initially in a very secretive way without the benefit of any impact
studies. She explained that it had been very distressing over the years to watch Fairfax County public
servants align themselves with powerful organizations, such as MYS. She said ordinarily taxpaying citizens
often appeared at hearings, knowing they are considered adversaries and not part of the decision-making
process, and in contrast, it was refreshing to read that Arlington would not permit Marymount to use their
fields because the neighbors were concerned about the impact.

Ms. Larsen stated that the outcome of the appeal would have a great impact on Fairfax County residents
because Supervisor Mendelsohn had promised to help MYS find more soccer fields, and most of the open
land in McLean could be found in the parks. She cautioned that the Board's adverse decision in the case
would set a precedent, enabling the FCPA and MYS to invade other residential neighborhood parks with
similar Memorandum of Agreement schemes.

Bob Rosenbaum, 1601 Mary Ellen Court, McLean, Virginia, came forward to speak in support of the
appellants' position. He thanked the Board for allowing speakers to appear to present their case with regard
to the appeal. He stated that his property abulled Lewinsville Park and that he had three adult children who
had participated in McLean Youth Sports. Mr. Rosenbaum said he had coached McLean Youth Sports for a
number of years, served on the board of McLean Youth, Incorporated, for six years, the iast two of which he
was the president of MYI, and supported youth sports in the community and Lewinsville Park.

Mr. Rosenbaum expiained that Lewinsville was established as a famiiy-friendly neighborhood park to .J.,
accommodate the community's youth sports and was never intended to be a college sports complex. He _
said 9-11, terrorism, the economy, and tight budgets have required US to become innovative and resourceful;
however, there were other options available to McLean Youth which did not violate the regulations or the
interests of the citizens of Fairfax County. He stated that he strongly objected to the deceptive way elected
officials and their appointed representatives had allowed the process to proceed without any consideration
Whatsoever or respect for those who were most directly impacted. Mr. Rosenbaum said youth sports were
appropriate in Lewinsville Park, but college sports were not.

Jack Hannon, 7006 Westbury Road, McLean, Virginia, came forward to speak in support of the appellants'
position. He stated that he had resided at his property for 32 years. He said Mr. Marr was asking for a
special exception or permit requirement for Marymount's participation, which would bring with it public
process. He said the reason that was important was because there had been so lillie information public that
members of his association had to file no less than five FOJA requests to find out what was going on. Mr.
Hannon stated that all the parties on the other side of the case knew what was going on months before the
residents did. He said the residents found out about it when formal notices of a hearing were sent to them
for the lights that would have been required in the field originally planned for the synthetic turf, but that at that
hearing, the County was rigorous in shooing off any question of the interconnection with synthetic turf and
Marymount College.

Mr. Hannon said the residents were brought into a meeting in August with Representative Sossan (phonetic)
and MYS. Mr. Hannon said the residents made their requests, most of which were summarily rejected; they
asked to be a party to the negotiation and were rejected; they asked to be a signatory to enforce it and were
rejected; they asked for another meeting and were ignored. He said the only time they got back together,
with only Mr. Sossan, was after the agreement had been brought forward to the Board for approval and the
residents had retained a lawyer and were going to go down fighting. Mr. Hannon stated that there was no ]
response to their counsel's letter of December 19, in which most of the legal issues were raised that were
before the Board at the currenthearing._'

Mr. Hannon stated that the lack of due process represented a poor return to those who in the mid-1970s
fought hard to induce the County to acquire the iand from a developer so that kids could play in McLean, and



- - - September 16, 2003, WEST LEWINSVILLE HEIGHTS CITIZENS ASSOCIATION, STEPHEN L.
SULZER, LEONARD N. BERMAN, DANIEL J. WOLKENSDORFER, DONALD N. HUFF, ROBERT
ROSENBAUM, A 2003-DR-030, continued from Page 54

he asked the Board to require public process through accepting the argument that a special exception or
permit application was needed.

Stephen L. Sulzer, 7000 Symphony Court, McLean, Virginia, came forward to speak in support of the
appellants' position. He stated that he had resided at his property at the eastern boundary of the park since
1995 and that he was the president of the West Lewinsville Heights Citizens Association, an organization of
roughly 400 households that surrounded Lewinsville Park on three sides, west, south, and east. He said his
five-year-old daughter had just begun playing McLean Youth Soccer and confirmed that the people who
surrounded Lewinsville Park were not anti-soccer or anti-youth sports activities, but very much the opposite.

Mr. Sulzer commented that haVing been a party with Mr. Hannon, FCPA, Supervisor Mendelsohn, and MYS,
he was most struck by the fact that Marymount University had been absent from all the discussions and
meetings and was not a party to the final agreement that was signed with the FCPA. He stated that the
reason for Marymount's absence was because it created the problem that was before the Board. He said it
was a private organization that wanted to use the field for its own private purposes, and it was not a Fairfax
County resident.

Mr. Sulzer pointed out that there was Widespread anger and concern in the community over the failure of the
County's zoning procedures to protect the rights and the interests of anyone other than MYS. He advised
the Board that they would be hearing from representatives of the Lewinsville Coalition, a coalition of 12
organizations that represented 1200 member households who were affected by MYS's relel'ltless backroom
campaign to turn every open space in the County into a soccer field, and from McLean Citizens Association
(MCA), and the Board would hear about the FCPA's active cooperation with MYS.

Mr. Sulzer stated that the public remedy afforded by the Board and the protection of a Planning and Zoning
proceeding and hearing was needed because all efforts to work with Marymount University, MYS, and the
FCPA had been fruitless. He urged the Board to remedy the wrongs that had been done and to take account
of the need to get some due process back into the system so that concerns of the community can be heard
and not just those of MYS in a backroom deal.

Joan Grandy, WestbUry Road, McLean, Virginia, came forward to speak in support of the appellants'
position. She stated that she lived on WestbUry Road, which was adjacent to the rear of the park. She said
she was asked to read a document into the record; however, she would prOVide the Board a copy and
summarize. Ms. Grandy stated that part of the reason she was asked to read into the record was because
she was a former board member for MYS and has not against MYS games being played on the park. She
explained that when she was a board member, MYS was very concerned With transparency and
consideration of neighbors, and she was disappointed with the somewhat private negotiations that had
occurred. She said Ms. Rothrock, whose testimony she would summarize, was also concerned and
requested studies with regard to parking, facilities, and other matters.

Ms. Grandy read one paragraph written by Ms. Rothrock, as follows, "I have recently learned of average
attendance claims for Lewinsville Park soccer games as no doubt proVided by MYS and reflected in the
County staff report on this appeal. As stated above, our home borders on Lewinsville Park. We probably
own the home closest to the playing fields, and we can watch MYS soccer games from the window of our
family room. I believe that the MYS statistics are grossly overstated. On Field 3 immediately adjacent to our
home, there are bleachers that seat approximately 50 people, and over the years these bleachers have
seldom been filled. Even after adding in the occasional lawn chairs and blankets that spectators bring with
them, the MYS numbers are still quite high. The sound generated and the trash that remains following the
games are clear indications of relatively low attendance. As I see it, MYS has overestimated spectator
statistics for regular season by at least double the actual attendance, which, therefore, will reinforce those
attendance figures put forward by Marymount University, the impact being probably very great. Perhaps
MYS is confused by the fact that due to the limited number of parking spaces within the park borders, cars
are forced to park in nearby church lots, neighboring streets, and other areas, thus giving the impression that
there are more spectators in attendance than there actually are. When we actually do have these numbers,
as we surely will With Marymount, this will be greatly, greatly overburdening our area.'

Paul Wieland, 8112 Touchstone Terrance, McLean, Virginia, came forward to speak in support of the
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appellants' position. He stated that he represented the Lewinsville Coalition, an organization of 12 J.
hHomeodwners aslsociations located along the Lewinsville Road corridor from around the Beltway to Route 7. ..

e sai the coa ition represented 1200 households that had been subjected to the tyranny of the FCPA and
MYS on several occasions for several years and had an ongoing battle with them about Spring Hill Park,
which had just had a public hearing. Mr. Wieland stated that the Lewinsville Coalition supported the subject
appeal fUlly, unanimously, and unconditionally and that the coalition thought that a decision that would permit
a private university from Arlington County to use a field in a small Fairfax County park as its home field for
soccer and lacrosse games was a gross miscarriage of fairness and just plain bad government at its worst.

Mr. Wieland urged the Board to remember that the citizens who spoke from West Lewinsville Heights were
solely responsible for the very creation and the existence of Lewinsville Park and had nearly 30 years ago
saved the precious 38-acre site from becoming another bunch of houses, as planned by the developer. He
stated that they alone provided the impetus that prompted the Board of Supervisors to acquire the land by
eminent domain and the Park Authority to establish the park for the benefit and enjoyment of all Fairfax
County citizens. He said that the outrageous Park Authority/MYS deal worked out behind closed doors was
small thanks for the residents' prior efforts and sacrifices. Mr. Wieland stated that Fairfax County wanted the
residents to tolerate an intolerable situation and that the residents were being asked to make a sacrifice that
should be unthinkable to any rational government official, forcing the residents of the surrounding homes to
endure the crowds, the traffic, the parking problems, the noise, and other major irritants that would result
from Marymount University, a private institution, playing a full home schedule of soccer and lacrosse games
almost in the residents' backyards.

Mr. Wieland stated that some soccer enthusiasts would argue that Fairfax County would gain a first-class
athletic facility atliltle or no expense to the taxpayers because MYS and Marymount would be footing the bill,
but he submitted that argument was fallacious. He said the County and its citizens, particularly the residents
of West Lewinsville Heights, would actually be losing an athletic field to two well-funded and very politically ]
powerful entities, and the arrangement essentially would prevent the average citizen from enjoying the field, •
except at midnight, during early morning hours when neither MYS or Marymount has scheduled a practice or •.
a game, or in the snow when not even MYS scheduled outdoor games. He asked that the Board apply
common sense and fairness in deciding the appeal and stated that the citizens and the residents of West
Lewinsville Heights and Fairfax County will have to live with the Board's decision.

Charlotte Basset-Zimmerman, 8106 Birnam Wood Drive, McLean, Virginia, came forward to speak in support
of the appellants' position. She stated that she had resided at her property for 40 years, and she
represented the Lewinsville Coalition and its 1200 McLean households. She assured the Board that the
Lewinsville Coalition fully supported the appeal and believed that allowing Marymount University, a private
institution that was not situated in Fairfax County, use of a field at Lewinsville Park for its varsity soccer and
lacrosse home games was shortsighted, politically motivated, and plain wrong. Ms. Basset-Zimmerman
urged the Board to consider what would ensue if crowds of people descended upon Lewinsville Park to
support Marymount University and a visiting team from another college, 300 or more fans crowded into the
small confines of Lewinsville Park. She explained that she had spoken with parents whose children were
involved with MYS and was told that a crowd of more than 40 spectators was unusual and that the norm for
most games was more like 25 to 35, but occasionally as many as 50 or more attended for important but
infrequent local MYS tournament games involving elite travel teams. She said the Marymount attendance,
especially in years when they had strong, winning soccer or lacrosse teams, will be far higher than anything
Lewinsville Park or the soccer complex near her home had seen at such games in the past.

Frank Crandall (phonetic), no address given, came forward to speak in support of the appellants' position.
He stated that he was speaking on behalf of the McLean Citizens Association (MCA) and was the chairman
of its environment, parks, and recreation committee. He said that MCA was established in 1914 and
represented the 26,000 households and 65,000 population of the McLean Planning District.

Mr. Crandall stated that the County and all of its entities, FCPA, Board of Supervisors, and County staff,
have violated stated procedures. He said an indication of that was district parks were supposed to be 50 to
200 acres, and the subject 38-acre park, which would normally be regarded as a community park, had been
upgraded to a district park so it could be loaded with lights and other things.
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Mr. Crandall stated that a lease had been used to effectively deprive citizens at large of the use of public
facilities because the lease conveyed some exclusivity to the lessee, and the lease had been used to subvert
the Department of Community and Recreation Services' scheduling of public recreational facility use. He
stated that the lease had been used to negate policy that two-thirds of team members must be from Fairfax
County, and he commented that the policy was recently upgraded by the Board of Supervisors to three­
fourths of team members must be from Fairfax County and would take effect the following year. He said the
arrangement with Marymount clearly violated that. Mr. Crandall stated that law recognized the fiduciary duty
as being the highest and most compelling of all duties. He said the fiduciary duty of FCPA, the Board of
Supervisors, and County staff was to administer the County so that each of its citizens share equally in all of
its recreational and park resources, and he submitted to the Board that the last three points he made
indicated a substantial breach of the fiduciary duty. He stated that a lease had been used to convey a right
for a private corporation to charge another private corporation money for the use of publicly-owned land,
which he said, if not outright illegal, certainly represented a gross abuse of discretion.

Mr. Crandall appealed to the Board to redress the abuses that had been committed by the FCPA, the Board
of Supervisors, and the Zoning Administrator.

Ms. Stehman, in rebuttal, stated that the issue at hand was whether or not the use of the one field at
Lewinsville Park by Marymount University as part of the agreement with the FCPA and MYS was a public
use. She said that some other issues raised relative to park facilities were not on the table. With regard to
whether or not the use by Marymount was a public use, Ms. Stehman contended that it was a public use, as
the Zoning Administrator had determined. She said that Lewinsville Park was a facility that was owned by
the FCPA, and because of the agreement, the FCPA retained control over maintenance, scheduling, and use
of the facility.

Ms. Stehman stated that the use by Marymount was a use of about 10 percent of the hours that were
allocated to MYS, and there was no difference in the intensity of the one field being used by a particular
group.

Ms. Stehman explained that the FCPA allowed other entities, high schools, corporations, aAd a wide variety
of organizations, to use their facilities. She pointed out that there were other public uses that also had some
of their facilities used by specific organizations, such as public schools and libraries where meetings were
held by community groups and scout organizations. She said that the use that was being made of the field
by Marymount in the subject instance was not much different.

Ms. Stehman said she would ask John Pitts to speak to the issue of the field. She said she thought it was an
issue that the County was interested in having the field upgraded, and it was not upgraded specifically for the
use of Marymount.

Ms. Stehman commented that the citizens had made a point of mentioning their lack of involvement. She
said she understood there had been some involvement by the citizens in the area and that there was within
the agreement a provision for a formal working group that included the West Lewinsville Heights Citizens
Association as a representative group to discuss this agreement.

John Pitts, Fairfax County Park Authority, responded to Mr. Hart's earlier question about examples of other
similar leases or agreements by discussing the Cub Run field house located adjacent to the recreation center
that was under construction. He said the proposal was that a field house with an indoor track be constructed
by a private party and operated by the private party for the duration of the long-term lease. He explained that
a special exception was not required, that it was addressed at the 2232 stage in terms of the character of
use. Mr. Pitts said that was one example of a type of use where there was private involvement and yet still
public control.

Ms. Gibb asked whether the FCPA had a lease or an agreement with any other private company for use of
Lewinsville Park, and Mr. Pitts responded not for Lewinsville Park, no.

Ms. Gibb asked whether the FCPA had a lease or an agreement with any other private company for any
other park that is like Lewinsville Park that did not have a building or just the fteld. Mr. Pitts replied that
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Richard Jones Park was owned by the FCPA and leased to a golf concessionaire who constructed and was
currently operating as a private facility on public land. .J
Ms. Gibb asked whether that had existed only as a golf facility. Mr. Pills responded that it did not go from
passive to a special purpose park. He indicated it was perhaps not a district park. He said he could not think
of another district park example, although he said he thought the recreation center was also a special
purpose park.

Mr. Hammack asked whether there was any definition of what quasi-public use was in the Ordinance. Ms.
Stehman replied that she did not believe quasi-public use was defined. She said it was a Category 3 speciai
exception use and generally included things that were institutional uses, inclUding colleges and universities.

Mr. Hammack asked whether there was a definition of what constitutes it. Ms. Stehman answered in the
negative and said she thought it was self-defining by the kinds of uses that were listed as quasi-public uses.

Mr. Hammack commented that meant it was not completely public or exclusively public, and Ms. Stehman
agreed.

Mr. Hammack asked whether there was any wrillen policy adopted by Zoning Administration which defined
how much limited use of a field could occur before it became a non-public use. As an example, Mr.
Hammack asked whether a field could be used 49 percent of the time and still be considered a public use.
Ms. Stehman replied that there was no set policy and said that each circumstance would continue to be
looked at on a case-by-case basis, and it would depend on the type of use, the area that was being used, the
intensity of the use, and a lot of variables. She commented that 49 percent sounded quite a bit high.

Mr. Hammack commented that the justification was being made based on 9.4 percent of time and the Board J
was being told that was insignificant and did not make the use of public space by a private university a non-
public field. Ms. Stehman clarified that the 9.4 percent number was 9.4 percent of the hours that MYS had to ,•• •
use the facility and not 9.4 percent of all the hours the field was available for use, which reduced the
percentage further, and also meant that the use by Marymount did not intensify the use of the field at ail. Mr.
Hammack responded that that may be subject to debate, but it was still 300 hours of time given to a private
school.

Mr. Hammack asked whether MYS wouid be permitted to sublease part of its time if Marymount were a
larger named university that had a bigger soccer program or if it would change anything if the University of
Virginia wanted to come up a couple of times a year to use the fieid for four hours in an afternoon. Ms.
Stehman replied that was a determination that would be made by the FCPA, and if the Zoning Administrator
were asked to provide some advisory opinion on that, what was specifically proposed would have to be
considered .

Mr. Beard asked, in regard to the golf course example, whether they were concessionaires and whether they
changed the greens or the tees themselves with turf or whether that type of maintenance was reserved for
the County. Mr. Pills responded that in the Richard Jones Park example, they were a concessionaire, and
they were, subject to FCPA review, responsible for maintenance of the course and were responsible for
construction of it. He said the lease agreement involved FCPA in certain ways to assure the facilities were
constructed in a way that they could be used by the public at the end of the term.

Mr. Beard commented that it was a facility in which they act as a concessionaire for the County residents
primarily, and Mr. Pills agreed and explained that the concept was that if FCPA did not have funds to
construct it but they could encourage private participation, the facility could be provided sooner and
ultimately would become an asset to the County.

Mr. Beard asked whether one of the contentions in the subject case was that the improvement of artificial turf
and so forth benefited the public during the times it was not being used by Marymount or McLean Youth. Mr.
Pills replied that there was a public benefit. He said the turf itself was considered an enhancement to the
ability to use the field in times of inciement weather and would be more durable in that regard, enhancing the
use times, which was considered to be a public benefit in the discussions about the agreement.

J
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Mr. Hammack asked whether the Cub Run facility was open to the public. Mr. Pitts replied affirmatively and
said it was just a concession.

Mr. Hammack commented that at Cub Run the concessionaire could not sell 10 percent of the time or do
what they wanted to for other purposes, which Mr. Pitts confirmed.

Mr. Pitts said one of the points discussed was that Lewinsville Field 2 would still be open to the public. He
explained that if you considered the percentages and you added in the additional time that would just be
available for public use, Marymount's use was about five percent, MYS's use would be about 54 percent,
and there was 43 percent remaining Which would be available for public use. He added that one of the
things they tried to make certain of in the agreement was that it was not exclusively for use by Marymount or
MYS and that there was still a pUblic benefit available from the facility.

In the Cub Run example, Mr. Pitts explained that it will be operated as a concessionaire, would be open and
available to the pUblic, but yet it was the similar circumstance where it was a facility that was needed
predominantly by the adjacent high school for their track program. He said there were other related uses
that the concessionaire intended to provide that would provide recreation facilities to the pul)lic for a fee. He
stated that the agreement regarding Lewinsville Field 2 specifically excluded any fee recovery from any
group or entity that was invited to play there by Marymount or anyone.

Ms. Gibb indicated she was worried that the analysis was based on the amount of time rather than the
intensity of the use, and she asked what would happen if Marymount's representations regarding the
attendance numbers were wildly wrong and what was available to the people that live next door. She
commented that the type of thing that would come out at a special exception hearing would be all the facts
and figures and negotiation would take place. Mr. Pitts replied that the agreement acknowledged that the
facilities were limited and there would be creativity needed in terms of making sure that there are limited
impacts associated with the use. He said the agreement provided for community involvement as a part of
that to try to come to some solution if there was some impact that was not anticipated. He stated that Ms.
Gibb was correct that Marymount's representations that their intensity of use had some limitation were being
relied upon.

Ms. Gibb asked whether FCPA could void the agreement. Mr. Pitts responded that the agreement could be
voided if disregard for the terms of the agreement were exhibited, in which case the facility would become
the Park Authority's and use could be denied.

Ms. Gibb asked whether Marymount was limited regarding the number of spectators. Mr. Pills replied that
there was no limitation and added that their representations had been a number that was approximately 115
residents.

Ms. Gibb commented that it might be difficult to void the contract if it required Marymount's disregard of
something nebulous. Mr. Pills answered that the test in the contract was pretty high and that there were
other requirements, such as complying With all FCPA policies, which had restrictions such as parking only in
designated parking areas, and complying with any applicable laws or other regulations that would cover
indecent exposure or other incidents, which he said FCPA was committed to assuring did not occur.

Ms. Gibb commented that they apparently had not had much luck pursuing that. Mr. Pills clarified that Ms.
Gibb was referencing that the community did not feel satisfied, and he stated that after discussions occurred
at the Board level about the agreement and the Board members expressed a similar concern, the Section 10
provision in the agreement was added as a framework for resolution of problems as they occurred with the
hope that would be sufficient.

Ms. Gibb asked whether Marymount was a party to the agreement. Mr. Pills replied that neither Marymount
nor Lewinsville Coalition were a party to the agreement, but he said that they were both named in Section 10
of the agreement as participants in a group that would meet periodically to resolve any issues that should
occur.

Mr. Beard asked if FCPA were to void the agreement or it were to be voided through McLean, whether the
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County would be liable for the money that Marymount had put into the facility. Mr. Pitts answered that that J
would be a question for the County Attorney. •

Mr. Beard asked whether that was in the agreement. Mr. Pitts replied that there was no reference. He
added that the agreement was not with Marymount and said he could not answer whether there was a
provision in the separate agreement between MYS and Marymount.

Mr. Beard asked whether Mr. Pitts was familiar with the separate agreement. Mr. Pitts stated that there was
an agreement in FCPA's possession and that they confidentiy felt covered. He said if FPCA terminated the
agreement for whatever reason, there were grounds for rejection of Marymount's claims to the facilities.

Mr. Beard asked if that included any money invested in them, and Mr. Pitts responded that the County
Attorney might be better prepared to answer that.

Mr. Hammack asked, with regard to the agreement with MYS, whether Marymount had to comply with the
FCPA or Fairfax County policies determining the number of Fairfax County residents playing on the teams to
qualify as a public purpose. Mr. Pitts replied that they did not have to comply because the field was not
released for allocation to the Department of Community and Recreation Services, that the field was
controlled by the FCPA, and the allocation policy did not apply.

Mr. Marr pointed out that the reason the appellants received a letter on April the 28th was after going through
previous appeals where it had been disclosed that at least part of this process had been done bye-mail
transmission only, there had been an oral determination made that the appellants were not made aware of
until after the agreement had actually been signed, and it was only when the BZA asked that if the appellants
submitted a letter requesting a written opinion of the Zoning Administrator, it would be provided. Mr. Marr
said the questions had pointed out that the process did not see the light of day, and he urged the BZA to
reverse and overrule the Zoning Administrator.

Chairman DiGiulian closed the public hearing.

Mr. Pammel commented that this was an extremely complex and difficult case, so it would take him a bit of
time to wade through all of the issues to identify them. He said with respect to Appeal Application A 2003­
DR-030, the appellant being West Lewinsville Heights Citizens Association, Stephen L. Sulzer, Leonard M.
Berman, Daniel Woikensdorfer, Donald N, Huff, and Robert Rosenbaum, for the Lewinsville Park iocated at
1659 Chain Bridge Road, the appeal was of a determination that the use of the field located at Tax Map
Parcels 30-3 ((1)) 38 and 65 remained a County park, which was allowed by right as a public use, and,
therefore, the special permits of the Zoning Ordinance were not applicable, that being the opinion of the
Zoning Administrator.

Mr, Pammel read from sections of what he said was some of the rationale that was used, He said that under ]
the definition "public use" as set forth in Article 20, it basically stated that uses sponsored by the agency,'
such as Fairfax County Water Authority, Social Services Board, Redevelopment and Housing Authority"
Economic Development Authority, Juvenile Court, and Fairfax Falls Church Community Services Board, shall
not be deemed public uses and shall be subject to the applicable Zoning Ordinance provisions for the
proposed use, and provided, however, that if such uses are implemented under the direct authority of the
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Fairfax County Board of Supervisors, they shall be determined public uses.

Mr. Pammel read what he described as the basis or part of the basis expressed by the Zoning Administrator,
as follows: "The use of this field for home games by Marymount does not cause the park to become a
college or university or a sports arena or a stadium. As this use is being conducted in conjunction with a
public park, the Group 4 special permit use that you reference," (referring to Mr. Marr), "is not applicable, and
these special permit uses are for recreational or social uses where membership thereto is limited to residents
of nearby residential areas. As this is allowed by right, the general standards for special permit uses or
special exception uses set forth in Sections 8-006 and 9-006, respectively, are not applicable."

Mr. Pammel stated that his motion would be to overturn the position of the Zoning Administrator because he
said he did not think that the rationale based in the above two sections, the definition and Ms. Gwinn's
reading of that authority, really allowed the Park Authority the right to lease to an entity which was nonprofit,
for the use, in this case, 3187 hours, of a facility at Lewinsville Park and then allowed that entity, which was
institutional, again, referring to MYS, to sublease approximately nine and a half percent of their playing time
to an institutional use, the college, not located in Fairfax County. Mr. Pammel said he thought the term used
in the Ordinance and throughout used the term "exclusively for public purposes." He said he did not see how
to read into that language the allowance of Marymount University, as a private institution, to use, albeit a
small amount of time, 300 hours, a public park and say it was permitted by right.

Mr. Pammel commented that Mr. Marr had followed up With the citation from the Supreme Court of Virginia
and Board of Zoning Appeals for the County of York versus 852 LLC, record No. 981246, and Mr. Pammel
indicated it was on target relative to this issue.

Mr. Pammel stated that his opinion was that the Park Authority had abrogated its responsibility in the
management of the public park system for the County in allOWing entities that they leased facilities to to
sublease those. He said there was absolutely no control, and in this case, it clearly had vidlated the
requirements of the Ordinance.

Mr. Pammet said that whether this fell under a special exception use as set forth in the Ordinance or under a
Group 4 special permit use, his inclination was that it fell under the section of special exceptions, requiring
Board of Supervisors approval because it was a college or university function. He said it was established
and sanctioned by that university, and, therefore, it was part of the use of the university.

Mr. Pammel moved to overturn the ruling of the Zoning Administrator With respect to the appeal. Ms. Gibb
seconded the motion.

There was discussion as follows.

Mr. Hammack commented that the definition of public use dealt With exclusively for public purposes. He
indicated that where Mr. Pammel started in his motion, the Ordinance said that a number of Fairfax County
authorities shall not be deemed public uses and shall be subject to applicable Zoning Ordinance provisions
for the proposed use, provided, however, if such uses were implemented under the direct authority of the
Fairfax County Board of Supervisors, they shall be deemed public uses. Mr. Hammack said he thought
anything not being used for public purposes should go to the County Board.

Mr. Hammack further stated that under the other standards and in particular Paragraph 4, Section 8-401,
Group 4, Special Permit Uses for Community Uses, it says, "any other recreational or social use operated by
a nonprofit organization" and then had other definitions. He pointed out that in Paragraphs 1 and 9 of
Section 9-301, part of the staff report talked about special exception uses for colleges and universities and in
the heading called them quasi-public uses. Mr. Hammack stated that quasi-public uses, by definition, could
not be exclusively public uses. He said they included sports arenas and stadiums, and the subject field was
being used for all home games for soccer and lacrosse under an assignment of the lease.

Mr. Hammack stated that anybody could avoid the provisions of the Zoning Ordinance if ttley wanted to
subcontract out. He said that although he was sure the Zoning Administrator thought it was a limited use, it
was a limited use by a nonprofit or it was a use by a college or it was a use by a sports arena or stadium,
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which was included in the definitions that required special exceptions, and he said he thought a mistake had J.
been made in that regard. _ .

Ms. Gibb commented that she thought that where the case ran afoul was the emphasis on the hours that the
university was going to use and not the intensity or the possible impact of those few hours and that the case
was the kind that a special exception analysis would be appropriate for. She said that traffic, safety,
environmental, and all those issues that are taken up routinely with the special exception were not given any
emphasis or thought.

Mr. Hart stated that he would reluctantly support the motion and made the observations that the problem was
the wording of some provisions of the Ordinance. He said that if the term "exciusively" instead were
something like "predominately," "substantially," or "overwhelmingly," there would be a way to rationaiize a
minimal amount of some other kind of use or allocation of a particular field, but he said where the definition
says "exclusively," the plain language of the Ordinance provision under Virginia law would be to the
exclusion of other things and would be 100 percent and not 91.4 or something like that.

Mr. Hart indicated that the answer to the question before the Board of whether the Zoning Administrator's
determination was right that this was a public use was that if the definition says "exclusively," it was not
exciusive, and he did not think the determination was correct.

Mr. Hart stated that he disagreed with a lot of things in the papers. He said he wouid not necessarily
characterize all this as abuse and that it struck him more as an effort to get around some of the obstacles to
create athletic facilities that were needed, a misapplication of this provision or misguided in some way. Mr.
Hart indicated that it was recognized that there were needs for athletic facilities. He stated that if this was
going to be by right, procedurally it had to be exclusively for public purposes, and he said that based on the
record before the Board, he couid not conclude that it was exclusive.

Mr. Pammel clarified that his reference to special exceptions should have read Category 3, Special
Exceptions.

Chairman DiGiulian called for a vote on the motion, which passed by a vote of 7-0, and declared that the
motion carried unanimously to overrule the Zoning Administrator.

II

- - - September 16, 2003, (Tape 4), Scheduled case of:

9:30A.M. MCDONALD'S CORPORATION, A 2003-BR-013 Appl. under Sect(s). 18-301 of the Zoning
Ordinance. Appeal of determination that appellant has installed and is operating a
freestanding video DVD vending machine which is not in substantial conformance with the
development conditions of Special Exception SE 00-B-009 in violation of Zoning Ordinance
provisions. Located at 8976 Burke Lake Rd. on approx. 1.14 ac. of land zoned C-6.

II
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Braddock District. Tax Map 69-4 «1)) 49 pt.

Mr. Hart gave a disclosure, but indicated he did not believe it would affect his ability to participate in the case.

Margaret Stehman, Deputy Zoning Administrator for Appeals, Zoning Administration Division, advised the
Board that a deferral of approximately six weeks had been requested by the appellant. She said she had
spoken with the appellant's attorney and been told they were working with the Zoning Evaluation Division to
determine how the vending machine could remain on the site by possibly moving inside so that it would be in
substantial conformance with the special exception, including the hours of operation.

Vice Chairman Ribble called for speakers to speak to the issue of a deferral.

Michael Malak, 8621 Victoria Road, Springfield, Virginia, president of the Kings Park Civic Association, came
forward to speak. Mr. Malak stated that he was opposed to a deferral. He said he did not want to spend
another six or seven hours at the future date for the hearing and he had been at the Government Center two
or three previous times with respect to McDonald's.

Dorothy Ballinger (phonetic), no address given, came forward to speak, but made no comments regarding
the deferral. Vice Chairman Ribble stated that the Board was taking comments only regarding the question
of a deferral, and Ms. Ballinger would be given the opportunity to speak regarding other issues at the public
hearing.

Vice Chairman Ribble noted that there had been previous deferrals, and he asked Mary Theresa Flynn, the
appellant's agent, to speak to what, if anything, was being done.

Ms. Flynn said the appellant made a proposal a month prior to move the machine or a similar machine
inside. She explained that the reason for the current deferral request was due to the people being on
vacation that were involved in making the decision and that there was some also confusion regarding the
procedural hoops the appellant had to jump through in order to come into what the County considered
compliance. She said the appellant was looking at compliance by putting the machine inside and operating
fully in compliance With the special exception requirements by operating Within the hours of operation of the
restaurant. Ms. Flynn explained that the reason there was some confusion was that the letter that was the
subject of the appeal stated that the DVD vending machine, if placed inside the restaurant, would be in
substantial conformance with SE 00-B-009 and would be permitted. She said that was a thing decided, and
the appellant was happy to do it, but had then been given the requirement that they had to go through a
substantial conformance determination. She said that although she thought that was a new requirement,
they were also happy to it, but had to be given time to do so. Ms. Flynn said that although they were
planning on complying with the requirements, she was still required to file the letter, notwithstanding the fact
it was never appealed, and said she was being cooperative with the County.

Mr. Hart stated that he had been to the site and looked at the machine the prior day, and he observed that
the photographs in the staff report did not reflect what was there and that the machine appeared different.
Ms. Stehman said she had been told by Mike Adams, Zoning Administration Division, that he had been to the
site two weeks prior, and the photographs and what was on the ground were the same, but they would look
into it.

Mr. Hammack moved to defer A 2003-BR-013 to November 18, 2003, at 9:30 a.m., and he said he hoped
staff could find some way to work out the additional technicality of coming into compliance. Mr. Ribble
seconded the motion, which carried by a vote of 7-0.

/I

- - - September 16, 2003, (Tape 4), After Agenda Item:

Approval of January 14, 2003, and February 25, 2003 Minutes

Mr. Hammack moved to approve the Minutes. Mr. Ribble seconded the motion, which carried by a vote of
6-0-1. Mr. Beard abstained from the vote.

II
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Approval of September 9, 2003 Resolutions

As there was no other business to come before the Board, the meeting was adjourned at 1:58 p.m.

Minutes by: Kathleen A. Knoth

Approved on: December 21,2004

--Ia. ~=(Jtb,---=---__
~Knoth,Clerk
Board of Zoning Appeals

hn F. Ribble III, Vice Chairman, for
~ohn DiGiulian, Chairman
Board of Zoning Appeals
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The regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, September 23, 2003. The following Board Members were present:
Chairman John DiGiulian; V. Max Beard; Nancy Gibb; John Ribble; James Hart; James Pammel;
and Paul Hammack.

Chairman DiGiulian called the meeting to order at 9:05 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board, and
Chairman DiGiulian called for the first scheduled case.

- - - September 23, 2003, (Tape 1), Scheduled case of:

65

9:05 A.M. STEllOS AND AMY VARIAS, VC 2003-SP-109 Appl. under Secl(s). 18-401 of the Zoning
Ordinance to permit construction of addition 7.0 ft. with eave 5.5 ft. from side lot line such
that side yards total 15.9 ft. Located at 5913 Ridge Ford Dr. on approx. 15,656 sq. ft. of land
zoned R-3 (Cluster). Springfield District. Tax Map 78-4 ((8)) 4.

The applicants were not present at the time the case was called. Chairman DiGiulian moved the case to a
later position on the agenda.

II

- - - September 23, 2003, (Tape 1), Scheduled case of:

9:00 A.M. LESLIE KNIES, SP 2003-SU-028 Appl. under Sect(s). 8-913 of the Zoning Ordinance to
permit modification to certain R-C lots to permit construction of addition 16.6 ft. from side lot
line and 33.5 ft. from front lot line. Located at15114 Elk Run Rd. on approx. 12,420 sq. ft. of
land zoned R-C, AN and WS. Sully District. Tax Map 33-4 ((2)) 417.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Leslie Knies, 15114 Elk Run Road, Chantilly, Virginia, 20150,
replied that it was.

Kristen Shields, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a special permit for modification to certain R-C lots to permit construction of a two-story addition
16.6 feet from side lot line and 33.5 feet from front lot line. A minimum side yard of 20 feet and minimum
front yard of 40 feet are required; therefore, reductions of 3.4 feet and 6.5 feet, respectively, were requested.

Ms. Knies presented the special permit request as outlined in the statement of justification SUbmitted with the
application. She said the size and scale of the addition was reasonable in relation to the existing home and
was in keeping with the surrounding neighborhood. She indicated there were two similar additions built by
the same builder in the neighborhood. Ms. Knies said the staff report indicated 15 or 16 special permits
granted in their neighborhood for similar additions. She stated the addition would not have any adverse
effect on any of the adjacentlols, and the one tree that would be removed was damaged by a storm. Ms.
Knies said the last four feet of the addition went over the 20-foot setback of the wedge-shaped lot. She said
the house was originally built 34.8 feet from the property line, and the proposed addition was 33.5 feet from
the front property line due to the street following the curvature of the lot in front of the house. She said the
addition of the garage would reduce the need for street parking in their neighborhood.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Pammel moved to approve SP 2003-SU-028 for the reasons stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

LESLIE KNIES, SP 2003-SU-D28 Appl. under Sect(s). 8-913 of the Zoning Ordinance to permit modification
to certain R-C lots to permit construction of addition 16.6 ft. from side lot line and 33.5 ft. from front lot line.
Located at15114 Elk Run Rd. on approx. 12,420 sq. ft. of land zoned R-C, AN and WS. Sully District. Tax
Map 33-4 ((2)) 417. Mr. Pammel moved that the Board of Zoning Appeals adopt the follOWing resolution:
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WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the following findings of fact

1. The applicant is the owner of the land.
2. The application is consistent with the standards set forth in the original R-2 Cluster District under

which the development of the subdivision took place and the dwellings were constructed.
3. The subject lot has an unusual configuration.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance with the general standards for Special
Permit Uses as set forth in Sect. 8-006 and the additionai standards for this use as contained in Sect(s). 8­
913 of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This special permit is approved for the location of a two story addition, as shown on the plat prepared
by Sam Whitson, L.S.lLand surveying, dated March 10, 2003, submitted with this application and is
not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 8-015 of the Zoning Ordinance, this Special Permit shall automatically expire, without
notice, thirty (30) months after the date of approval* unless construction has commenced and has been
diligently prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a
written request for additional time is filed with the Zoning Administrator prior to the date of expiration of the
Special Permit. The request must specify the amount of additional time requested, the basis for the amount
of time requested and an explanation of why additional time is required.

Mr. Hammack seconded the motion, which carried by a vote of 5-0. Mr. Ribble and Mr. Beard were not
present for the vote.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
2003. This date shall be deemed to be the final approval date of this special permit.

II

- - - September 23, 2003, (Tape 1), Scheduled case of:

J
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Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Stelios Varias, 5913 Ridge Ford Drive, Burke, Virginia, replied
that it was.

9:05 A.M. STEllOS AND AMY VARIAS, VC 2003-SP-109 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 7.0 ft. with eave 5.5 ft. from side lot line such
that side yards total 15.9 ft. Located at 5913 Ridge Ford Dr. on approx. 15,656 sq. ft. of land
zoned R-3 (Cluster). Springfield District. Tax Map 78-4 (8)) 4. .,

J
Kristen Shields, Staff Coordinator, made staff's presentation as contained in the staff report. The applicant
requested a variance to permit construction of an addition, specifically a carport enclosure, 7.0 feet with total
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side yards of 15.9 feet. A minimum side yard of 8.0 feet with a minimum total side yards of 20 feet is
required; therefore. variances of 1.0 foot and 4.1 feet. respectively. were requested.

Mr. Varias presented the variance request as outlined in the statement of justification submilted with the
application. He said that in order to comply with the County's gUidelines. he would have to demolish the
current carport to convert it into a garage.

Chairman DiGiulian asked if there was anything unusual about the subject lot. to which the applicant replied
no.

There were no speakers. and Chairman DiGiulian closed the public hearing.

Mr. Hart moved to approve SP 2003-SP-109 for the reasons stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

STEllOS AND AMY VARIAS. VC 2003-SP-109 Appl. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of addition 7.0 ft. from side lot line such that side yards total 15.9 ft. Located at 5913
Ridge Ford Dr. on approx. 15.656 sq. ft. of land zoned R-3 (Cluster). Springfield District. Tax Map 78-4 «8»
4. Mr. Hart moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS. the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public. a public hearing was held by the Board on September 23.
2003; and

WHEREAS. the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. The applicants have presented testimony shOWing compliance with the reqUired standards for a

variance.
3. The subject property is only 73 feet wide at the front with converging lot lines. narrower at the front.
4. The house is skewed to the lot lines such that the right rear corner is closer to the lot line than the

right front corner.
5. The applicant is just proposing to enclose a fairly substantial existing carport which has an existing

roof.
6. The enclosure of the existing carport will not have a significant visual effect or negative impact.
7. The variance is consistent with or of a slightly less degree than several others granted in the

immediate neighborhood.
8. The applicants have chosen the logical side of the house to place the garage.

This application meets all of the follOWing Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the follOWing characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property. or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the SUbject property.

67
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3. That the condition or situation of the sUbject property or the intended use of the subject property is
not of so general or recurring a nature as to make reasonably practicable the formulation of a ]
general regulation to be adopted by the Board of Supervisors as an amendment to the Zoning ,
Ordinance. h •• '

4. That the strict application of t is Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficuity or unnecessary hardship that would
deprive the user of all reasonable use of the land andlor bUildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of the addition shown on the plat prepared by Larry N.
Scartz, dated May 22,2003, submitted with this application and is not transferable to other land.

2. A BUilding Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval* unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance,
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Ms. Gibb seconded the motion, which carried by a vote of 5-0. Mr. Ribble and Mr. Beard were not present
for the vote.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
2003. This date shall be deemed to be the final approval date of this variance.

II

- - - September 23, 2003, (Tape 1), Scheduled case of:

]

9:00A.M. J. CARLTON HOWARD, JR.• TRUSTEE, VC 2003-MV-086 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 6.0 ft. from side lot line. Located at
9044 Patton Bivd. on approx. 1.12 ac. of land zoned R-2. Mt. Vernon District. Tax Map 110­
1 ((5» 82. (moved from 7/22/03, notices not in order) (Deferred for decision only from 9-9­
03) ]

Chairman DiGiulian stated that Mr. Ribble had indicated that he would like to participate in this case, so he
proposed hoiding it later on the agenda. The other Board members had no objection.
II
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9:00A.M. MOHAMMED & BENAZIR FEROZI, SP 2003-LE-022 Appl. under Sect(s). 8-914 of the
Zoning Ordinance to permit reduction to minimum yard requirements based on error in
building location to permit addition to remain 9.0 ft. from side lot line and to permit accessory
structure to remain 10.5 ft. from side lot line and 9.0 ft. from rear lot line. Located at 6825
Ridgeway Dr. on approx. 21,781 sq. ft. of land zoned R-1. Lee District. Tax Map 90-1 «7))
6. (Cont'd from 6-24-03)

Chairman DiGiulian noted that SP 2003-LE-022 had been withdrawn.

II

- - - September 23, 2003, (Tape 1), Scheduled case of:

9:00 A.M. ALAN C. SAUNDERS, SP 2003-BR-029 Appl. under Sect(s). 8-914 of the Zoning Ordinance
to permit reduction to minimum yard requirements based on error in buildinll
location to permit addition to remain 8.8 ft. from side lot line. Located at 7307 Leesville Blvd.
on approx. 11,252 sq. ft. of land zoned R-3. Braddock District. Tax Map 80-1 «2)) (8) 3.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Alan C. Saunders of 7307 Leesville Blvd., Springfield, Virginia
22151 replied that it was.

Bill Sherman, Staff Coordinator, made staffs presentation as contained in the staff report. The applicant
requested a special permit to permit reduction in minimum yard requirements based on error in building
location to permit an addition consisting of the enclosure of a previously existing carport to ,emain 8.8 feet
from the side lot line. A minimum side yard of 12 feet is required; therefore, a reduction of 3.2 feet was
requested.

Mr. Saunders presented the special permit request as outlined in the statement of justification SUbmitted with
the application. He explained that he had enclosed the existing carport with no change to the size or
structure and no encroachment on the side yard. He said there was no adverse impact on any surrounding
properties. Mr. Saunders said that at the time the enclosure was built, he did not recognize there was a 12­
foot side yard requirement. He said he believed the request was relatively minor and that the enclosure had
enhanced his property while affording security to a vintage automobile kept in the garage.

Mr. Pammel said he noticed in the applicant's written justification that several contractors had been
contacted before work commenced and that all of the contractors said there was no requirement for a
bUilding permit. Mr. Saunders said the statement was correct. He stated that he was specifically told by the
contractors that an electrical permit would be required to move the electrical meter box from inside the
carport to the outside where Dominion Virginia Power could gain access. Based on that information, he said
he applied for and was granted an electrical permit. Mr. Saunders said he was told by two contractors that
because there was no change to the actual structure or size of the building, a building permit would not be
required. He explained that when the electrical inspection was completed, the inspector had said he thought
Mr. Saunders would need a building permit for the remainder of the job. Mr. Saunders saiCll he moved
immediately to comply with the requirement.

Mr. Hammack asked the applicant if he installed electricity inside the enclosure. Mr. Saunders said there
had been existing electrical, and he had added boxes along the framed in wall to comply with the code
requirements.

Mr. Hammack asked if they were inspected. Mr. Saunders said that the only thing inspected was the meter
box that was moved to the outside of the building and that the final electrical inspection would be conducted
with the building inspection.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Ms. Gibb moved to approve SP 2003-BR-029 for the reasons stated in the Resolution.

/I
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COUNTY OF FAIRFAX. VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

ALAN C. SAUNDERS, SP 2003-BR-029 Appl. under Sect(s). 8-914 of the Zoning Ordinance to permit
reduction to minimum yard requirements based on error in bUilding location to permit addition to remain 8.8
ft. from side lot line. Located at 7307 Leesville Bivd. on approx. 11,252 sq. ft. of land zoned R-3. Braddock
District. Tax Map 80-1 «2») (8) 3. Ms. Gibb moved that the Board of Zoning Appeals adopt the folloWing
resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the folloWing findings of fact:

1. The applicant is the owner of the land.
2. The applicant inquired with contractors about the necessity for a bUilding permit.
3. The applicant had the required inspection for the electrical meter box.
4. There is no impact on the neighbors.

That the applicant has presented testimony indicating compliance with Sect. 8-006, General Standards for
Special Permit Uses, and Sect. 8-914, Provisions for Approval of Reduction to the Minimum Yard
Requirements Based on Error in Building Location, the Board has determined:

A. That the error exceeds ten (10) percent of the measurement involved;

B. The non-compliance was done in good faith, or through no fault of the property owner, or was the
result of an error in the location of the bUilding subsequent to the issuance of a Building Permit, if
such was required;

C. Such reduction will not impair the purpose and intent of this Ordinance;

D. It will not be detrimental to the use and enjoyment of other property in the immediate vicinity;

E. It will not create an unsafe condition with respect to both other property and public streets;

F. To force compliance with the minimum yard requirements would cause unreasonable hardship upon
the owner; and

G. The reduction will not result in an increase in density or floor area ratio from that permitted by the
applicable zoning district regulations.

AND, WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

1. That the granting of this special permit will not impair the intent and purpose of the Zoning
Ordinance, nor will it be detrimental to the use and enjoyment of other property in the immediate
vicinity.

2. That the granting of this special permit will not create an unsafe condition with respect to both other
properties and public streets and that to force compliance with setback requirements would cause
unreasonable hardship upon the owner.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED, with the folloWing
development conditions:

1. This Special Permit is approved for the location of an addition as shown on the plat prepared by

II

]

]

]
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Bryant L. Robinson, dated May 21, 2003, submitted with this application and is not lJtansferable to
other land.

This approval, contingent upon the above-mentioned conditions, shall not relieve the applicant from
compliance With the provisions of any applicable ordinances, regulations or adopted standards.

Mr. Beard seconded the motion, which carried by a vote of 6-0. Mr. Ribble was not present for the vote.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
2003. This date shall be deemed to be the final approval date of this special permit.

//
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9:00 A.M. PAUL F. AND JOHAN H. MORRISON, VC 2003-MV-081 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of dwelling 9.75 ft., bay windows 7.75 ft. and eave
9.25 ft. from side lot line. Located at 7945 Bolling Dr. on approx. 6,250 sq. ft. of land zoned
R-2. Mt. Vernon District. Tax Map 102-2 ((12» 163. (Def. dec. from 7/15/03)

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. James Riggen, the applicants' agent, 919 North Van Dorn
Street, Apartment 300, Alexandria, Virginia, replied that it was.

Bill Sherman, Staff Coordinator, noted that at the July 15, 2003 hearing, the BZA had deferred decision on
the SUbject application. Mr. Sherman explained that the applicants had previously requested a variance to
permit construction of a dwelling 9.75 feet, bay windows 7.75 feet, and eave 9.25 feet from the side lot line,
but the applicants had revised their request and were currently seeking a variance to permit construction of a
dwellin9 10.6 feet, bay windows 9.75 feet, and eave 10.1 feet from the side lot line.

Mr. Sherman stated that at the previous hearing the BZA had asked staff to investigate several issues. He
said that staff had determined the area was not a jurisdictional wetland, and although the majority of homes
were located on double lots, there were dwellings located on single lots in the immediate neighborhood. He
noted that the revised plat submitted by the applicants clarified the location of the storm drainage easement
and said that two memoranda from Steve Aitcheson, Deputy Director of Storm Water Management Division,
Department of Public Works and Environmental Services, were included in the addendum to the Staff Report
which indicated that the improvements as shown on the grading plan submitted by the applicants would
address the existing drainage problems on the lot.

Mr. Hart asked for clarification of the purpose for the stub-out for future connections of underdrains and roof
drains in the revised proposed Development Condition 3. Mr. Sherman indicated that it was to allow the
neighboring houses to connect into the storm drain.

In response to Mr. Hart's question regarding whether the stub-out would be located on Lot 140, Mr. Sherman
replied that he was unsure of the exact location, but said there was a plat marked up by Mr. Aitcheson
included in the staff report.

Mr. Hart commented that if there was a requirement for something located offsite, he thought it would have to
be located within an easement, and based on the information before the BZA, he said he did not understand
that to be the case and asked if the applicants would clarify. Mr. Hart added that he understood the plan was
to try to correct an existing problem in the neighborhood, but that development conditions were not generally
reqUired for offsite work or they were coupled with a requirement that an easement be approved by the
County Attorney and recorded.

Susan Langdon, Chief, Special Permit and Variance Branch, said she did not believe an easement would be
reqUired for a stub-out, but would be reqUired for the drainage pipe.

Mr. Riggen noted that concerns and questions were raised at the previous hearing regarding whether there
was a genuine need for the setback relief, easement encroachment by bay overhangs on the left side of the
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dwelling, storm water drainage management along the rear of the property, architectural concerns due to the
proposed bUilding height, density concerns, whether there were existing homes In the subdivision built on J
lots of simiiar dimensions, and whether any developing wetlands were involved because of the storm
drainage issues. .., •

Regarding the issue of there being a genuine need for the setback relief, Mr. Riggen referenced page 6 of
the grading plan and said it noted that a sanitary sewer line and ijs accompanying easement existed on the
right side of the property. He said that County Utiiity Rules in the 1995 FPM (sic) required a 15-foot distance
from the pipe to any eXisting or proposed buiiding. He explained that the required distance would push the
right side of the foundation to 20.4 feet from the property line, and with the 15-foot setback on the ieft side,
only 14.6 feet of buildable land in the center of the lot would remain. Mr. Riggen said further evaluation of
the site since the prior hearing and existing utility locations enabled a shorter variance request of 10.6 feet
from the left lot line for the dwelling, 9.75 feet for the bay overhangs, and 10.1 feet for the eaves. He noted
that a new site plat, including the new setback requests on page 4, was submitted.

Regarding the issue of easement encroachment by bay overhangs, Mr. Riggen explained that the bay
overhangs, which extended from the foundation wall on the left side of the dwelling, had been shortened to a
10-inch overhang, and with the moving of the footprint of the dwelling nine inches toward the right side of the
property, the left side bay overhangs had been moved so there was no intrusion over the storm drain
easement on the left property line.

Regarding the issue of storm water management, Mr. Riggen explainE;ld that concerns about poor storm
water management had been ongoing on the subject and adjacent properties, and attempts by the County to
address the issue Included the existing underground box culvert and drainage located on Lot 163. He said
that recent compiaints by surrounding owners resulted in a site inspection by County storm water drainage
personnel, which found that the rear yard inlet on Lot 163 was not properly placed to alleviate the probability
of storm water ponding. He noted that in a letter addressed to surrounding property owners in July of 2003,
Mr. Aitcheson informed them of the need to perform site work to help relieve storm water ponding, but work ]
had not commenced as of August of 2003 because the necessary forms had not been returned by the
adjacent property owners. On page 5 of the booklet Mr. Riggen presented, he said there was a graphic
representation of the current grading along the rear property line of Lot 163 and a picture of the eastern
corner of the property which showed a natural swale to which water would be channeled from Lots 140 and
141 and to the back areas of Lots 162 and 163. He noted that on page 6 was a full grading plan for the
proposed home, with a close-up of the backyard area displayed on page 7, and said that the proposed
grading, the new 10-inch easement the applicants would grant for the pipe, and a yard inlet with
accompanying underground pipe would provide a channel for any ponding water to flow directly from the
area to the existing storm culvert. He explained that the letter on page 11, which evidenced that the
proposed plan had been reviewed by the County storm drain personnel and met with their approval,
mentioned a stUb-out that had been added to the final grading plan which would enable the neighboring
property owners, if they wished, to tie future connections of otlsite drains from their backyards Into the
proposed inlet to help channel water from their yards into the existing culvert to alleviate any further
problems.

Regarding the issue of architecture and building height, Mr. Riggen explained that Wellington Subdivision
was predominately a one-story rambler and spilt level development, but there were a number of two-story
homes in the community. He noted that on page 8 of the presented booklet was a map centered on Bolling
Drive with accompanying photographs of two-story homes located on Bolling Drive. He said that when
compared to the cover rendering of the front of the proposed dwelling, the pictures showed it within the
present architectural sampling of the neighborhood. Mr. Riggen said the proposed dwelling met the
parameters of R-2 zoning which allowed mid-gable height elevations of 35 feet.

Regarding the issue of density, Mr. Riggen expiained that although the majority of single-family homes in the
subdivision had been built on double lots, there were numerous homes in the development built on single
lots and he noted that there was a map shOWing existing single-lot homes on page 9.

Regarding the issue of developing wetlands, Mr. Riggen said page 10 contained a copy of a visual site
evaluation which was performed by Alexandria Surveys International that found the site dry with no wet
areas at the time of the inspection, and further evaluation found no wetland associated vegetation even
though the grass in the area had not been cut for several months.

I
"

]
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Mr. Riggen summarized by saying the request for the variance was generated by the presence of a sewer
line 5.4 feet from the right property line, which required a 15-foot distance for any structure, and the 14.6-foot
buildable lot dimension caused by the requirement restricted all reasonable use of the property. He noted
that a variance was previously granted by the BZA in April of 1997. He said that the previously noted
concerns of encroachment by bay overhangs into the existing storm drain easement had been addressed by
moving the structure and shortening the bay overhangs. He stated that the proposed dwellil'1g and
accompanying grading plan, which had been developed in cooperation with the County Storm Water
Management personnel, would improve storm water drainage along the rear of the property, and the
dwelling's architecture was not radically different from existing homes and did not create a density pattern
not already in existence in the subdivision.

Mr. Pammel noted that several comments had been entered into the record relative to building on a single lot
and that one representation was that most of the lots contained one house built on two lots. He asked
whether the applicants owned either Lot 162 or 164 on either side of the sUbject property. Mr. Riggen said
they did not.

Mr. Hart asked Mr. Riggen to address whether the stub-out work was located on the subject property or
someone else's property. Mr. Riggen replied that it was on the subject property. He said that looking from
the front of the property, the inlet which would have stub-outs would go in the right rear corner and there
would be no destruction of the inlet if the neighbors tied into the inlet to do drainage work in their backyards.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Beard moved to approve-in-part VC 2003-MV-081 for the reasons stated in the Resolution.

Ms. Gibb seconded the motion and stated that she would support the motion because the applicants had
satisfactorily addressed the questions the BZA had earlier raised and that it appeared that every effort would
be made to remedy the drainage issues. Regarding the issue of compatibility with the neighborhood, she
said there could be difficulties with infill, but the applicants had presented photographs of other homes in the
area that were located on one lot or had mUltiple stories, showing the proposed dwelling was compatible with
the neighborhood.

/I

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

PAUL F. AND JOHAN H. MORRISON, VC 2003-MV-Q81 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of dwelling 9.75 ft., bay windows 7.75 ft. and eave 9.25 ft. from side lot line.
(THE BZA APPROVED CONSTRUCTION OF DWELLING 10.6 FEET, BAY WINDOWS 9.75 FEET, AND
EAVE 10.1 FEET FROM SIDE LOT LINE.) Located at 7945 Bolling Dr. on approx. 6,250 sq. ft. of land
zoned R-2. Mt. Vernon District. Tax Map 102-2 ((12)) 163. (Def. Dec. from 7/15103) Mr. Beard moved that
the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the pUblic, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. The present Zoning is R-2.
3. The area of the lot is 6,250 square feet.
4. The applicants have met all the required standards for a variance.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning

73
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Ordinance:

1. That the subject property was acquired in good faith. ]
2. That the subject property has at least one of the following characteristics: ••

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law: ]

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or bUildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED-IN-PART with the
following limitations:

1. This variance is approved for the location of a dwelling, as shown on the plat prepared by Bryant L.
Robinson, dated February 12, 2003, revised through September 8,2003, submitted with this
application and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. As approved by the Department of Public Works and Environmental Services, drainage
improvements as shown on the Grading Plan dated June 27, 2003, shall be constructed prior to the
issuance of a Residential Use Permit. These improvements shall include a stUb-out for the future
connection of offsite underdrains and roof drains.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time J.
requested and an explanation of why additional time isreqUired.,. i

Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr. Ribble was not present for the vote.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
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2003. This date shall be deemed to be the final approval date of this variance.

II
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9:00A.M. JASON HAMPEL & SARAH MALERICH, VC 2003-SU-103 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 4.7 ft. from side lot line. Located at
12108 Wayland St. on approx. 20,515 sq. ft. of land zoned R-2. Sully District. Tax Map 46-1
«8» 55.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Jason Hampel, 12108 Wayland Street, Oakton, Virginia, replied
that it was.

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a variance to permit the construction of a two-story addition, consisting of an attached
garage with second-story living space above it, to be located 4.7 feet from the eastern side lot line. A
minimum side yard of 15 feet is required; therefore, a variance of 10.3 feet was requested.

Mr. Hampel presented the variance request as outlined in the statement of justification submitted with the
application. He said the house had been built without a garage in the center of a narrow lot with a drainage
easement to the rear and septic fields located in the front with the tank located on the right side of the house,
leaving the left side as the only logical place to locate a garage. He stated that there had been
approximately 30 garage additions built in the neighborhood. Mr. Hampel explained that he had consulted
with his adjacent neighbor, involved him in the design process, and had a letter of his approval in terms of
the concept plans.

Mr. Hammack asked why a second story was needed over the garage. Mr. Hampel replied they had
attempted to minimize the footprint on the property by containing the modern master suite with large closets
and bathroom they wanted in one structure with the garage, which also minimized costs of the foundation
and roofing.

Mr. Hammack asked if there were any other configurations extending off the back of the property that could
be made which would not reqUire a variance or would require a lesser variance. Mr. Hampel said he had a
stack of concept plans they had considered, but the rear drainage easement, the concrete stairwell leading
up to the rear door and down to the basement, and the septic tank constricted locations in the rear. He said
they had tried to step the addition back a few feet to make it consistent with the other side of the main house,
brought the roofline down, and incorporated dormers to minimize the impact from the front.

Mr. Hart commented that in the photographs it seemed like .part of the house was two stories and part was
one story, with the one-story part to the right of the front door. He stated that 4.7 feet from the property line
for a two-story addition had not frequently been approved by the BZA. He asked if there was any way the
bedroom part of the addition could be relocated above the existing one-story portion of the house. Mr.
Hampel replied that they had considered that, but the size of the space with the existing one-story roof was
insufficient to include the bedroom and bathroom they wanted and would require additional construction
costs in terms of remOVing the roof and finding new routes for the plumbing lines that would not be
encountered in the proposed location above the garage.

Mr. Hart commented that the requested 23.3 feet wide and 29 feet long garage was several feet longer than
those the BZA usually saw and wider than those the BZA had approved. He asked if there was any way the
footprint of the garage could be reduced. Mr. Hampel replied that it could be possible. He said they had left
4.5 feet on the side to allow an adequate walking space, but if it were moved over another foot on the side, it
would allow for a planting area.

Mr. Hart asked if any windows would be located on the side of the addition, to which Mr. Hampel answered
no, but still being in the concept phase, the details such as that had not been determined. He said that side
of the bedroom portion would be the bathroom and closets.
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Mr. Hammack noted that an office was shown on the sketch and asked what the office would be used for. ]
Mr. Hampel said the existing office would be converted into the access to the bedroom. He explained that .
the area on the drawing that indicated a sitting room was originally going to be used as an office, but they did •• .
not want to have to walk through the office to access the bedroom, so they downsized the bedroom and
incorporated the angle of the ceiling in the office to make the eXisting office a part of the bedroom.

Chairman DiGiulian called for speakers.

Richard Krause, 12015 Wayland Street, Oakton, Virginia, came forward to speak in opposition to the
application. He explained that he and his wife had selected Valewood Manor in 1972 because of the trees
and the spaciousness between the homes. He said some owners had added onto their homes, but to the
best of his knowledge, most had adhered to the zonin9 requirements. Mr. Krause stated that the proposed
variance of buiiding within 4.7 feet of the side lot line would not be in keeping with the spaciousness between
the homes and wouid infringe on the 15-foot setback zoning requirement. He said he was concerned that
the approvai of the variance would set a precedent and would result in a change of the character of the
neighborhood by homes being located close together.

Mr. Hampel, in his rebuttal, noted that listed in the staff report were variances that had been granted in the
area within 6.2 feet and 5.1 feet from the property lines. He said that while driving through the neighborhood,
he had seen at ieast 30 garages, 10 of which had master bedroom suites above and many of which
appeared closer than 15 feet from the property line. He expiained that he had tried to keep the architecture
of the addition consistent with the existing house by bringing the roofline down to the level of the first floor to
minimize the visual impact and enhance the appearance of the house. Mr. Hampel said the addition would
add value to the house so that he would not be at a competitive disadvantage in terms the house not haVing
a two-car garage as opposed to the majority of the neighbors who had the benefit of the convenience and
security of garage additions and the convenience of master bedroom suites above.

Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to deny VC 2003-SU-103 for the reasons stated in the Resolution.

Mr. Pammel seconded the motion and noted that the two granted variances listed in the staff report the
applicant had referred to were located in a court approximately one-third mile away from the subject
property. Mr. Pammel said that with a cul-de-sac situation, usually there were unusual configurations of lots
and other issues involved, and it would be unfair to equate the applicants' request to those two illustrations
cited in the staff report.

Mr. Hart stated that he would support the motion, but thought the applicants had made a case of entitlement
to some relief because the house was boxed in by the septic field taking up the whoie front yard, the septic
tank on the right side, and the storm drainage easement to the rear. He noted that the house had no garage,
but said the problem was the size of the addition, with the possibility that the garage could be smaller, and
the second floor over the garage had not been justified as an alleviation of a hardship as opposed to a
convenience. He said he could have supported some request, but not a two-story addition of the proposed
size and proximity to the property line.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

]

JASON HAMPEL & SARAH MALERICH, VC 2003-SU-103 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 4.7 ft. from side lot line. Located at 12108 Wayland St. on ]
approx. 20,515 sq. ft. of land zoned R-2. Sully District. Tax Map 46-1 ((8)) 55. Mr. Hammack moved that
the Board of Zoning Appeals adopt the following resolution: ••

WHEREAS, the captioned application has been properly fiied in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the fairfax County Board of Zoning Appeals; and
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WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. A two-story addition 29.0 feet in depth or length located 4.7 feet from the side lot line and 30 feet

high at its peak is too high and has impact on the adjoining property.
3. The reasons for the second-story addition demonstrate a convenience by including an office and

maximizing the size of the rooms, which maximizes the variance request.
4. The applicants have some constraints in where they could place the addition, but they also have

some flexibility in extending out the rear, which would not require a variance of the requested size.
5. The roof has been brought down to try to make it appear less intrusive with less of an impact;

however, the actual peak of the roof is higher than the roof on the house.
6. The proposed addition is almost as large as the eXisting two-story residence.
7. The applicant has not satisfied the nine required standards for a variance application.
8. The subject lot is one of the more uniform in size and doesn't seem to have unusual impacts that

could preclude some other development of the property.
9. The character of the Zoning District would be changed by reducing the setback on one side.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same Vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Mr. Pammel seconded the motion, which carried by a vote of 4-2. Chairman DiGiulian and Mr. Beard voted

77
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against the motion. Mr. Hammack moved to waive the 12-month limitation for refiiing an application. Mr.
Pammel seconded the motion, which carried by a vote of 6-0. Mr. Ribble was not present for the votes.

This decision was officially filed in the office of the Board of Zoning Appeais and became final on October 1,
2003.

II

- - - September 23, 2003, (Tape 1), Scheduled case of:

J

9:00 A.M. J. CARLTON HOWARD, JR., TRUSTEE, VC 2003-MV-086 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 6.0 ft. from side lot line. Located at
9044 Patton Blvd. on approx. 1.12 ac. of land zoned R-2. Mt. Vernon District. Tax Map 110­
1 «(5)) 82. (moved from 7/22/03, notices not in order) (Deferred for decision only from 9-9­
03)

Chairman DiGiulian recalled the case and called the applicant to the podium and asked if the affidavit before
the Board of Zoning Appeals (BZA) was complete and accurate. Sara Kroll, the applicant's agent, replied
that it was.

Lindsay Shulenberger, Rezoning and Special Exception Branch, made staffs presentation as contained in
the staff report. The applicant requested a variance to permit the construction of an addition, specifically an
attached two-car garage, 6.0 feet from the side lot line. A minimum side yard of 15 feet is required;
therefore, a variance of 9.0 feet was requested. She noted that on September 9, 2003, the BZA had
deferred decision for the requested variance and explained that the original proposal had included two
driveways on the site, but the revised proposal showed a circular drive.

Ms. Gibb asked whether the proposed and existing driveways would be narrower. Susan Langdon, Chief, ]
Special Permit and Variance Branch, stated that they both were 12-feet wide and would now be 9-feet wide. ..

Mr. Hammack asked whether the new proposal met the requirement limiting the amount of impervious
surface. Ms. Shulenberger replied that it had been confirmed with the Zoning Administration Division that it
did.

Ms. Kroll noted that she had previously presented to the BZA the justification for the granting of the variance
that would allow the construction of a 13-foot wide by 37-foot deep garage, at which time concerns were
raised regarding the use of the garage, the circulation of the vehicles on the property, and the granting of an
additional driveway cut onto the Virginia Department of Transportation (VDOT) maintained road.

Regarding the use of the garage, Ms. Kroll reported that the applicant had applied for a variance to construct
a garage on the property that he and his wife had acquired in good faith 35 years prior and that since 1968
they had not had the benefit of a garage or carport as several of their neighbors had. She explained that the
applicant had two classic cars that were driven by the applicant several times per month which required
interior storage that they desired to park in the garages, which would additionally allow the flexibility to house
their everyday vehicles if differing needs required. She stated that the addition was critical for the applicant's
ability to remain on the property.

Regarding the concerns raised about the appearance of two driveways entering the property and the
additional driveway cut, Ms. Kroll noted that a revised variance plat had been submitted which showed a
circular driveway reduced in width to nine feet, and she reported that the VDOT permit division had been
consulted and had indicated having no issue with an additional driveway cut onto Patton Boulevard.

Ms. Kroll said the applicant had successfully worked to address the issues raised at the prior hearing, and ]
she believed the application met the qualifications for a variance because the lot was exceptionally narrow,
100 feet wide and over 480 feet deep, with the original siting of the house equidistant from the property lines _.
limiting the ability to construct a garage on the property. She stated that the addition of a garage was
reasonable, and several other houses in the areas had garages or carports, so the request was not of a
reoccurring nature. She noted that the applicant had worked to minimize the need for a variance by creating
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a 13-foot wide garage and slated that a petition of support had been signed by the six most affected
neighbors. Ms. Knoll slated that a strict application of the Ordinance effectively would unreasonably restrict
the use of the property, which was already impeded by the house location, onsite Resource Protection Area,
and flood plain, and said the variance would be in harmony with the spirit and purpose of Ordinance.

Mr. Hammack noted that the new plat showed the circular portion added to attach both driveways and asked
if an extension would be left on the eXisting driveway where the applicant could park which the applicant did
not intend to remove. Ms. Kroll replied that it was not the intent of the applicant to remove the extension,
Which would allow other cars to pull through the property on the circular driveway if one additional vehicle
was parked on the extension.

Ms. Gibb noted that in the photographs it appeared that two vehicles could be parked abreast on the
southeast side and that the original amount of asphalt was problematic and had increased with the revision.
Ms. Kroll replied that in the area where the applicant was currently parking the vehicles, pavement would be
removed because the entire driveway width had been reduced from the current 12 feet to 9.0 feet, and she
said it would not be possible to parallel park two vehicles, as typically 8.5 to 9.0 feet would be needed to park
a vehicle.

Ms. Gibb commented that the applicant could park in the circular driveway and back the classic vehicles out
of the garage if the circular driveway was not needed and was for appearance only.

Mr. Hart said he was troubled by the potential impact from the long garage on the neighbor to the left and
asked if any trees would have to be removed. Ms. Kroll replied that the majority of the trees were against the
property line or on the neighbor's property, and they would remain, but one 10-inch oak tree on the
applicant's property would be removed.

Mr. Hart commented that it was hard to tell exactly where the property line was located in relation to the
fence and asked what the distance was from the property line to the neighbor's porch or carport. Ms. Kroll
replied that the carport in that area was six or eight feet from the property line. Ms. Shulenberger said that
the staff report indicated it was a distance of 10 feet to the carport according to the building permit. Ms. Kroll
said the house location survey showed it was 8.7 feet.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Ribble moved to approve VC 2003-MV-086 for the reasons stated in the Resolution, and Mr. Beard
seconded the motion.

Ms. Gibb commented that she would not support the motion. She said the subject lot was 110 different from
any of the others on the street, it was a convenience, and all the driveways were bothersome. She added
that one driveway would be fine, but the two and the part in the middle were too much.

Mr. Pammel indicated that he supported Ms. Gibb's comments, and he disagreed that the lot was unusually
narrow because a 1OO-foot width was a standard frontage width for a lot in an R-2 District. He said the only
feature that would appear to make it a narrow lot was the fact it was so deep because it had a drainage field
to the rear.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

J. CARLTON HOWARD, JR., TRUSTEE, VC 2003-MV-086 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of addition 6.0 ft. from side lot line. Located at 9044 Patton Blvd. on
approx. 1.12 ac. of land zoned R-2. Mt. Vernon District. Tax Map 110-1 «5» 82. (moved from 7/22/03,
notices not in order) (Deferred for decision only from 9-9-03) Mr. Ribble moved that the Board of Zoning
Appeals adopt the following resolution:

79
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WHEREAS, the captioned application has been properiy filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeais; and

WHEREAS, folloWing proper notice to the public, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The applicant has met the standards required for a variance, as stated by the applicant's

representative.
3. The applicant's representative cited the narrowness of the lot.
4. The applicant's representative cited the questions that were answered in relation to VDOT allowing a

second driveway.

This application meets all of the folloWing Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

]

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately ]':'"

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
g. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or bUildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of the addition shown on the plat prepared by Charles E. ]
Powell, dated September 2003 as revised through September 15, 2003, submitted with this __
application and is not transferable to other land.

2. A BUilding Permit shall be obtained prior to any construction and approval of final inspections shall



- - - September 23,2003, J. CARLTON HOWARD, JR., TRUSTEE, VC 2003-MV-Q86, continued from Page
80

be obtained.

3. Notwithstanding note 13 on the plat, the dimensions of the addition shall be no greater than that
shown on the plat.

4. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construotion if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Beard seconded the motion, which FAILED" by a vote of 3-4. Mr. Pammel, Mr. Hart, Ms. Gibb, and Mr.
Hammack voted against the motion. Mr. Hart made a motion to waive the 12-month waiting period for
refiling an application. Mr. Ribble seconded the motion, which carried by a vote of 7-0.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
2003. This date shall be deemed to be the final decision date of this variance.

"Par. 5 of Sect. 8-009 of the Zoning Ordinance requires that a concurring vote of 4 members of the Board of
Zoning Appeals is needed to grant a variance.

II
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9:00A.M. HIGHVIEW PARK CHRISTIAN ASSEMBLY, SPA 79-A-109 Appl. under Sect(s). 3-203 of
the Zoning Ordinance to amend SP 79-A-109 previously approved for a church and child
care centerto permit change in permittee. Located at 4100 Hunt Rd. on approx. 1.35 ac. of
land zoned R-2. Braddock District. Tax Map 58-4 ((1)) 19 and 19B.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Pastor Phil Thomas and Administrator Olga L10yde replied that
it was.

Mavis Stanfield, Senior Staff Coordinator, made staffs presentation as contained in the staff report. The
applicant requested a special permit amendment to S-1 09-79, previously approved for a church and child
care center, to permit a change in permittee from the Fairfax Community Church of God to the Highview Park
Christian Assembly. No other changes were proposed with the application. The church building located on
the subject 1.35-acre site seated 200, and there were 63 parking spaces located onsite. The change in
permittee would continue child care center use for 57 children, operating between the hours of 7:00 a.m. to
6:00 p.m., Monday through Friday. Staff concluded that the subject application was in harmony with the
Comprehensive Plan and was in conformance with the applicable Zoning Ordinance provisions and
recommended approval of SPA 79-A-109 with the adoption of the proposed development conditions
contained in Appendix 1 of the staff report.

Pastor Thomas presented the special permit amendment request as outlined in the statement of justification
submitted with the application. He said the church wanted to continue the preschool that had existed and
supported the community for 32 years with no additions or changes relating to the operation and their intent
as a ministry in the community.

Chairman DiGiulian asked for clarification that the application was only to change the name of the permittee,
to which Pastor Thomas replied affirmatively.

There were no speakers, and Chairman DiGiulian closed the pUblic hearing.
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Mr. Pammel moved to approve SPA 79-A-1 09 for the reasons stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

HIGHVIEW PARK CHRISTIAN ASSEMBLY, SPA 79-A-109 Appl. under Sect(s). 3-203 of the Zoning
Ordinance to amend S-109-79 previously approved for a church and child care center to permit change in
permittee. Located at 4100 Hunt Rd. on approx. 1.35 ac. of land zoned R-2. Braddock District. Tax Map
58-4 ((1)) 19 and 19B. Mr. Pammel moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly fiied in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the follOWing findings of fact:

1. The applicant is the owner of the land.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

J

THAT the applicant has presented testimony indicating compliance with the general standards for Special
Permit Uses as set forth in Sect. 8-006 and the additional standards for this use as contained in Sect(s). 3- ]
203 of the Zoning Ordinance. •

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 4100 Hunt Road, and is not transferable to
other land.

2. This Special Permit is granted only for the purpose(s), structures andlor use(s) indicated on the
special permit plat prepared by David W. Avjean, dated July, 1981.

3. A copy of this Special Permit and the Non-Residential Use Permit SHALL BE POSTED in a
conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit Amendment is subject to the provisions of Article 17, Site Plans. Any plan
submitted to the Department of Public Works and Environmental Services (DPWES) pursuant to this
special permit shall be in substantial conformance with these conditions. Minor modifications to the
approved special permit may be permitted pursuant to Par. 4 of Sect. 8-004 of the Zoning Ordinance.

5. Parking shall be provided as depicted on the Special Permit. All parking shall be on-site.

6. Transitional screening and barrier requirements shall be modified andlor waived as shown on the
Special Permit plat.

7. The maximum daily enrollment for the child care center shall not exceed 57 students.

8. The hours of operation for the child care center shall be limited to 7:00 a.m. to 6:00 p.m., five (5)
days a week, Monday through Friday.

]
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g. The maximum number of seats in the main area of worship shall be 200.

10. The applicant shall apply for a special permit amendment within six months of issuance of a Non­
Residential Use Permit (Non-RUP) for the change in permittee to add the land area and uses
associated with Lot 18 or the applicant will remove the parking area on Lot 18 and maintain the
dwelling on Lot 18 for residential uses only.

These conditions incorporate and supersede all previous conditions. This approval, contingent on the
above-noted conditions, shall not relieve the applicant from compliance with the provisions of any applicable
ordinances, regulations, or adopted standards. The applicant shall be responsible for obtaining the required
Non-Residential Use Permit (Non-RUP) through established procedures, and this special permit shall not be
valid until this has been accomplished.

Pursuant to Sect.8-o15 of the Zoning Ordinance, this special permit shall automatically expire, without notice,
six (6) months after the date of approval" unless a new Non-RUP has been obtained. The Board of Zoning
Appeals may grant additional time to obtain a new Non-RUP if a written request for additional time is filed
with the Zoning Administrator prior to the date of expiration of the special permit. The request must specify
the amount of additional time requested, the basis for the amount of time requested and an explanation of
why additional time is required.

Mr. Hammack seconded the motion, which carried by a vote of 7-0.

"This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
2003. This date shall be deemed to be the final approval date of this special permit.

//
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9:00 A.M. INTERNATIONAL CHURCH OF THE FOURSQUARE GOSPEL O/B/A CAPITAL CHURCH,
SPA 82-0-066-5 Appl. under Sect(s). 3-103 of the Zoning Ordinance to amend SP 82-0-066
preViously approved for a church and child care center to permit change in permittee.
Located at 10233, 10235 and 10237 Leesburg Pi. on approx. 7.55 ac. of land zoned R-1 .
Oranesville Oistrict. Tax Map 18-2 «7)) A, Band C.

Mr. Hart gave a disclosure, but indicated he did not believe it would affect his ability to participate in the case.

Chairman OiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Lynne Strobel, Walsh, Colucci, LUbeley, Emrich and Terpak,
P.C., the applicant's agent, replied that it was.

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a special permit amendment to SP 82-0-066-5, previously approved for a church and
child care center, to permit a change in permittee from the Christian Fellowship Church to the International
Church of the Foursquare Gospel, doing business as Capital Church. No other changes were proposed with
the application. The church building located on the subject 7.55-acre site seated 725, and there were 386
parking spaces located onsite. The change in permittee would continue the child care center use for 99
children, operating between the hours of 6:30 a.m. and 6:30 p.m., Monday through Friday. Staff concluded
that the subject application was in harmony with the Comprehensive Plan and was in conformance with the
applicable Zoning Ordinance provisions and recommended approval of SPA 82-0-066-5 with the adoption of
the proposed development conditions contained in Appendix 1 of the staff report.

Ms. Strobel presented the special permit amendment request as outlined in the statement of justification
submitted with the application. She said the property had been used as a church since 1977, and the
applicant, who had purchased the property earlier in the year and was currently holding services in Tysons,
wished to continue the use and relocate to a better location which would allow them the opportunity to grow.
She stated that the applicant had no objection to the development conditions and noted that the staff report
recommended approval.
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There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hart moved to approve SPA 82-D-066-5 for the reasons stated in the Resolution.

//

REVISED

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

INTERNATIONAL CHURCH OF THE FOURSQUARE GOSPEL D/B/A CAPITAL CHURCH, SPA 82-D-066-5
Appl. under Sect(s). 3-103 of the Zoning Ordinance to amend SP 82-D-066 previously approved for a church
and child care center to permit change in permittee. Located at 10233, 10235 and 10237 Leesburg Pi. on
approx. 7.55 ac. of land zoned R-1. Dranesville District. Tax Map 18-2 «7» A, Band C. Mr. Hart moved
that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, folloWing proper notice to the public, a public hearing was held by the Board on September 23,
2003; and

WHEREAS, the Board has made the follOWing findings of fact:

]

1. The applicant is the owner of the land. ]
2. The applicant has presented testimony showing compliance with the required standards for a special

permit.
3. The application is very straightforward.
4. There was a favorable recommendation from staff.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance with the general standards for Special
Permit Uses as set forth in Sect. 8-006 and the additional standards for this use as contained in Sect(s). 3­
103 of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 10237 Leesburg Pike, and is not
transferable to other land.

2. This Special Permit is granted only for the purpose(s), structures and/or use(s) indicated on the
speciai permit plat prepared by Richard O. Spencer, dated August 1984, revised through May 7,
1990.

3. A copy of this Special Permit and the Non-Residentiai Use Permit SHALL BE POSTED in a
conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit Amendment is subject to the provisions of Article 17, Site Plans. Any plan
submitted to the Department of Public Works and Environmental Services (DPWES) pursuant to this
special permit shall be in substantial conformance with these conditions. Minor modifications to the
approved special permit may be permitted pursuant to Par. 4 of Sect. 8-004 of the Zoning Ordinance.

]
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5. The land area where the trailers are depicted on the Special Permit plat shall remain landscaped
open space.

6. All existing foundation plantings surrounding the location of the formerJrailers shall be retained. The
four additional shrubs to be placed along the northern and southern sides of each former trailer site
shall be maintained as a mixture of evergreen and flowering varieties subject to approval by the
Urban Forestry Division and all plantings shall have a planted height of at least 36 inches. The
Urban Forestry Division shall review all replacement plantings to ensure compatibilily and viability
with existing vegetation.

7. Transitional screening 1 shall be retained as previously required along the northwestern, southern
and eastern boundaries of the parking lot on Lot C. Transitional screening of six (6) foot high trees
and additional low evergreens shall be retained and maintained along these boundaries, as well as
the eastern boundary line of the parking lot on Lots A and B. A six-foot high board-on-board fence
shall be retained along the eastern, western and southern lot Iines~

8. Along the northern boundary of the site the planted hedge shall be maintained parallel to the existing
parking areas. In the area between the planted hedge and site's frontage to Route 7, ornamental
trees or flowering shrubs shall be maintained. The species and density of replacement plantings
shall be reviewed and approved by the Urban Forestry Division and shall be, at a minimum, one tree
or shrub for every 20 linear feet of frontage to Route 7.

9. The maximum daily enrollment for the child care center shall not exceed 99 students.

10. The hours of operation for the child care center shall be limited to 6:30 a.m. to 6:30 p.m., five (5)
days a week, Monday through Friday.

11. The maximum number of seats in the main area of worship shall be 725. All parking shall be on-site
as shown on the Special Permit plat.

12. Interior and peripheral parking lot landscaping shall be retained and maintained in accordance with
Article 13 of the Zoning Ordinance.

13. Parking lot lights for the parking on Lot C shall be no higher than eight (8) feet and shall be directed
on-site. Any new outdoor lighting fixtures, except as noted above shall be in accordance with the
Performance Standards contained in Part 9 (Outdoor Lighting Standards) of Article 14 of the Zoning
Ordinance.

14. No buses shall be used for storage on-site.

These conditions incorporate and supersede all previous conditions. This approval, contingent on the
above-noted conditions, shall not relieve the applicant from compliance with the provisions of any applicable
ordinances, regulations, or adopted standards. The applicant shall be responsible for obtaining the required
Non-Residential Use Permit (Non-RUP) through established procedures, and this special permit shall not be
valid until this has been accomplished.

Pursuant to Sect.8-015 of the Zoning Ordinance, this special permit shall automatically expire, without notice,
six (6) months atter the date of approval' unless a new Non-RUP has been obtained. The Board of Zoning
Appeals may grant additional time to obtain a new Non-RUP if a written request for additional time is filed
with the Zoning Administrator prior to the date of expiration of the special permit. The request must specify
the amount of additional time requested, the basis for the amount of time requested and an explanation of
why additional time is required.

Mr. Ribble seconded the motion, which carried by a vote of 7-0.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 1,
2003. This date shall be deemed to be the final approval date of this special permit.

/I
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9:30 A.M. RALPH C. DUKE, A 1999-HM-026 Appl. under Sect{s) 18-301 of the Zoning Ordinance.
Determination that appellant is maintaining two separate dwelling units on one lot in violation
of Zoning Ordinance provisions. Located at 9935-A Corsica St. on approx. 37,885 sq. ft. of
land zoned R-1. Hunter Mill District. Tax Map 38-3 {(1») 3. (Deferred from 9/21/99,11/9/99
and 11/28/00). (Def. From 3/27/01 and 9/25/01) (Deferred for decision from 9/24/02) ]

Chairman DiGiulian noted that a deferral request had been received regarding A 1999-HM-026.

Margaret Stehman, Deputy Zoning Administrator for Appeals, Zoning Administration Division, advised the
Board that the deferral had been requested because staff had understood the appellant would be unable to
attend the scheduled hearing; however, she said he was present.

Ralph C. Duke, 9935 Corsica Street, Vienna, Virginia, advised the Board that since the last session in which
the appeal had been heard, he had worked with the neighbor located behind the subject property, Clarence
Smith, 9948 Vale Road, Vienna, Virginia, and an engineer in an attempt to increase the subject property to a
full acre.

To provide background concerning the appeal, Mr. Duke stated that he and his wife had bought the subject
property in 1999, at which time they had done a title search. He said there were two houses located on the
property at the time of their purchase, but shortly afterwards they had found that there was a vioiation in that
the two houses were not in accordance with the zoning rule of having one house on an acre. Mr. Duke said
that since that time they had been working with the County in trying to resolve the issue, which included
speaking with Supervisor Cathy Hudgins in 2000. He explained that in the past year they had hired a
consultant, Walter Hamilton, who helped them go through the process with the County, and they had come
up with the solution of a boundary line adjustment. He said that in September of 2002 they hired an
engineer, Chuck Huntley, to do the engineering work. Mr. Duke noted that he was in the same position as a
developer in attempting to resolve the issue. He said Chuck Huntley's team had visited the site and
proceeded with the engineering, for which he had been billed approximately $9,000. Mr. Duke explained that
a contract was written up by RGI Title reflecting Mr. Smith's agreement to sell property for $22,000, but Mr. ]
Smith had been hospitalized with a stroke, and after he was released from the hospital, the contract was
signed. He said Mr. Smith had asked if his attorney, Charles Sloan (phonetic), could record the contract. ..
Mr. Duke said Mr. Sloan was currently on vacation, but he would record the boundary adjustment at the end
of the month.

Mr. Duke said this was an inherited problem. He said the property on which the second dwelling had existed
for over 35 years was purchased in full faith, and he continued to be charged taxes on the property. He
stated that the total cost spent thus far in attempting to resolve the issue was approximately $32,000, while
also trying to get four children through college.

Mr. Duke acknowledged that the case had previously been deferred, but said he understood the next step
after the recordation of the boundary line adjustment was submission of the application to the County for the
zoning.

Ms. Gibb asked staff to clarify if a boundary line adjustment creating two lots could be recorded if it did not
meet the zoning requirements. Ms. Kinney, Zoning Administration Division, replied that it could be because
the zoning issue was separate from the recordation.

Ms. Gibb asked if the appellant had someone advising him regarding the zoning. Mr. Duke replied that
Walter Hamilton, who was a former County employee, was advising him.

Ms. Gibb asked if the appellant had some indication it would be rezoned. Mr. Duke replied that Mr. Hamilton
had set up a meeting with the County. Mr. Duke said he knew a variance application would have to be
submitted because one of the dwellings was too close to the property line, the land would have to be
subdivided, and they would have to go through the same steps as a developer.

Ms. Gibb clarified that the steps would include receiving a variance approval, rezoning of the property, and
gaining approval of a subdivision plat.

Ms. Stehman recommended the appellant speak with Zoning Evaluation to lay the plan out and get an
estimate regarding the projected timing for the variance and rezoning process and the amount of the

]
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variances needed.

Mr. Beard asked why that had not been already done. Ms. Stehman replied that it could have been done
earlier, but her suggestion dealt more with making certain everyone was on the same page.

Chairman DiGiulian asked the appellant to clarify that the boundary line adjustment would be done to add
land area to his lot so it could be then be subdivided. Mr. Duke replied that was the process and explained
that there had been two meetings with the County. He said that at the first meeting in 2000, he was told it
could not be done, but he subsequently hired Mr. Hamilton, who researched the issue and advised the
appellant that they could get a boundary line adjustment, and later received staff's recommendation at the
second meeting that the appellant follow that route.

Ms. Gibb pointed out that there would be two subdivisions, a rezoning, and a variance. Chalirman DiGiulian
commented that it would take more than a year.

Mr. Pammel said the rezoning application would require a minimum lot size.

Ms. Stehman clarified that the boundary line adjustment would increase the size of the existing lot where the
two dwellings were located; then there would be a subdivision of the lot to create two lots that would meet
the R-2 requirements; and then folloWing or concurrently there would be a rezoning to R-2.

Mr. Hart referred to a plat showing the boundary line adjustment and asked staff if it had been submitted and
was currently under review, and if not, why it was not being reviewed. Ms. Stehman replied that it had been
submitted with the deferral request by the appellant and that she would defer to him to speak to the status of
it.

Mr. Hart asked the appellant why, if the plat was finished, the County was not reviewing it. Mr. Duke replied
that Mr. Smith had requested that the title be given to Mr. Sloan to record the boundary line adjustment,
which Mr. Sloan would do upon his return from vacation.

Chairman DiGiulian asked the appellant what length of deferral would be needed. Mr. Duke said he had
been told that once a boundary line adjustment was submitted, it would require 90 days for that process, and
then he would submit the other applications and was unaware of the time periods involved with those
applications.

Ms. Kinney stated that the boundary line adjustment would require a minimum of 60 days; the rezoning
process would be approximately six months; and the subdivision process would be a minimum of 60 days if it
was considered a simple subdivision.

Mr. Pammel moved to defer decision on A 1999-HM-026 to September 28, 2004, at 9:30 a.m. Mr. Hammack
seconded the motion, which carried by a vote of 7-0.

1/

- - - September 23, 2003, (Tape 2), Scheduled case of:

87

9:30 A.M. TERRI DRAHEIM (BREWER), A 2003-MA-031 Appl. under Sect(s). 18-301 of the Zoning
Ordinance. Appeal of determination that appellant is allowing two commercial vehicles to be
parked on property located in the R-1 District in violation of Zoning Ordinanoe provisions.
Located at 7103 Vellex La. on approx. 21,780 sq. ft. of land zoned R-1. Mason District. Tax
Map 71-3 «9)) 39.

Michael O'Connell (phonetic) indicated he would be appearing on behalf of the appellant and offered two
support letters that were recently received by the appellant from the community.

Mike Adams, Zoning Administration Division, presented staff's position as set forth in the staff report. He
stated that the appeal was of a determination that the appellant was allowing two commercial vehicles to be
parked in an R-1 District in violation of Zoning Ordinance provisions. He reported that upon receipt of a
complaint and follOWing an inspection by the Zoning Enforcement Branch which revealed two commercial
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vehicles with two open trailers attached parked on the property, staff issued a Notice of Violation, which was
the subject of the appeal. Mr. Adams stated that each of the trucks had an empty weight of approximately J
3,600 pounds, a gross weight of approximately 6,500 pounds, and a carrying capacity in excess of 1,500
pounds; therefore, the vehicles met the definition of commercial vehicles, which provides in relevant part that .,
a commercial vehicle is any vehicle with a rated carrying capacity of 1,500 or more and any vehicle,
regardless of capacity, which displays advertising letter thereon or which is licensed for hire. He said that the
inspection revealed that each vehicle had an open trailer attached which contained landscaping and lawn
equipment, the presence of which further supported the use of the vehicies for commerciai purposes. He
stated that the appellant was in violation of Part 16 of Section 10-102 of the Zoning Ordinance, which permits
the parking of only one commercial vehicle on residentially zoned property.

Chairman DiGiulian commented that in the photographs the trucks looked iike normal pickup trucks that
could be seen in anyone's driveway and asked for clarification regarding what made the trucks commercial
vehicles. Mr. Adams replied that their carrying capacities were 1,500 pounds, and one of the vehicles had a
business tag logo on it listing a telephone number, making it a for-hire vehicle. Chairman DiGiulian
commented that the Board had no photograph reflecting the logo on the vehicle.

Mr. Hammack asked Mr. O'Connell what relationship he had to the appellant. Mr. O'Connell replied that he
was a personal friend who lived at the subject property, and he was an attorney licensed in the District of
Columbia, but was appearing as a friend and representative and not as an attorney.

Mr. Hammack asked staff whether it was proper for Mr. O'Connell to represent the appellant given the
disclosure requirements on variances and whether any1hing existed from the appellant indicating Mr.
O'Connell could speak. Mr. O'Connell stated that the appellant had signed the papers appointing him as her
representative when the appeal was filed.

Margaret Stehman, Deputy Zoning Administrator for Appeals, Zoning Administration Division, stated that
there was no affidavit requirement for appeals, and since Mr. O'Connell was appearing in the capacity as a J
representative and friend and was not representing himself as a professional, she thought it was proper, but
she had not come across the situation before. " •

Chairman DiGiulian called the appellant to the podium to give her authorization. Terri Draheim, 7103 Vellex
Lane, Annadale, Virginia, authorized Mr. O'Connell to speak on her behalf.

Mr. O'Connell presented the arguments forming the basis for the appeal. He drew the Board's attention to
the aforementioned photographs attached to the staff report and said that when the appeal was filed,
permission had been specifically withheld to enter on the premises for the purpose of inspection. He stated
that the photographs could not have been taken anyplace other than on the grounds of the property because
they were side views of the carport that was an obstructed view unless one stood on the property and said
he pointed that out to let the Board know the nature of the violation was that one had to look for it.

Mr. O'Connell stated that the basis for the appeal was the definition that the appellant was cited for, any
vehicle with a rated carrying capacity of 1,500 pounds, three-quarter tons, or more, and a vehicle containing
advertising, and he noted that the photographs clearly demonstrated that there was no advertising on the
vehicles. He said that the definition, if applied, would apply to any privately owned pair of pickup trucks
parked on any property. He stated that based on the definition, there were 38 violations in the Wilburdale
community that the appellant would be prepared to file citizen complaints on to have them investigated. Mr.
O'Connell said the rated carrying capacity does not relate to commercial use or a business. He stated that
the Administrative Code of the Commonwealth of Virginia was barren as to the question of what was a rated
carrying capacity, and the Department of Motor Vehicles recognized gross vehicle weight rating and empty
weight. He said that he had been told that staff for convenience subtracts the two to determine the rated
carrying capacity. Mr. O'Connell said he realized that he was making a legal argument, but the appellant
was required to come before the Board first. He said the appellant did not wish to invalidate the ruie as any
vehicle, regardless of use, being defined as a commercial vehicle, but it would not stand in court. He J
cautioned the Board that if any of the members had two pickup trucks parked on their property, they would
be in violation. ., •

Mr. Beard disclosed that he was a lay member on the Virginia State Bar Disciplinary Board and stated that
what he was seeing bordered on legal advice and legal practice. Mr. O'Connell responded by saying he was



- - - September 23, 2003, TERRI DRAHEIM (BREWER), A 2003-MA-031, continued from Page 88

appearing pro se.

Mr. Hammack asked if Mr. O'Connell had brought with him any of the definitions he had referred to for the
Board to view. Mr. O'Connell said all he had brought was the definition contained in the citation letter, Part 3
of Article 20.

Mr. Hammack asked Mr. O'Connell to address the issue of the commercial tag on one of the vehicles. Mr.
O'Connell did not respond. Mr. Adams stated that it said Green Turf with a telephone number on one of the
trucks and also on the trailer hooked to the other truck.

Mr. Beard asked whether the appellant was incorporated. Mr. O'Connell replied affirmatively.

Mr. Beard asked how the vehicles were registered. Mr. O'Connell said he believed the vehicles were
registered with the corporation, and he added that he was also part of the corporation. He said that what
staff was referring to were vanity tags.

Mr. Beard asked Mr. O'Connell if he would agree that if a vehicle was registered in the name of a
corporation, it was a commercial vehicle. Mr. O'Connell replied that he would not. He said the definition set
forth in the Ordinance said any vehicle with a rated carrying capacity, and it did not relate to business use.

Mr. Beard asked staff's position regarding a vehicle registered to a corporation as a commercial vehicle. Ms.
Stehman replied that it would generally be considered a commercial vehicle, but the definition in Article 20
would be the definition used, and it was quite explicit in that any vehicle with a rated carrying capacity of
1,500 pounds, three-quarter ton, or more was a commercial vehicle. She said the second phrase, "and any
vehicle, regardless of capacity," referred to vehicles that had advertising on them.

Mr. Pammel asked Mr. O'Connell to address the issue of the open trailers containing landscaping and lawn
care equipment that were not permitted as part of a home occupation. Mr. O'Connell replied that the trailer,
as shown in the photograph, was not visible from the road. He said it was there and did contain equipment,
but one would have to walk onto the property and look at it from a side view to see it.

Mr. Pammel noted that the Code said that an open trailer was not permitted.

Mr. Hart stated that he had not made any disclosure at the beginning of the hearing regarding any conflicts,
and he asked Mr. O'Connell if he was a member of a law firm, to which Mr. O'Connell replied that he was
not, that he was a sole practitioner and was not appearing as an attorney, that he owned part of the business
and cohabited with the appellant, who had asked him to speak on her behalf.

Mr. Hart asked whether a home occupation permit was obtained for the business. Ms. Stehman replied that
one was not obtained, but that it had been suggested by the zoning inspector. She stated that further
research had determined that if the trailers were visible outside, they would not be allowed as part of the
home occupation and would be deemed outside storage unless the trailers and the equipment were fully
under cover.

Mr. Hart asked Mr. O'Connell why the visibility of the trailers was germane to the question of the violation if
they were not permitted. Mr. O'Connell stated that his position was that if the vehicle were not visible by
virtue of being parked in a garage, it would not constitute a zoning violation, and the trailer was not visible
from the road. He noted that he had submitted letters from neighbors who supported the continued use. He
said there was a sign in front of the house, and the house was beautifully maintained and landscaped and
was probably the nicest house in the neighborhood.

Mr. Hart asked Mr. O'Connell whether a truck that had a 1,500-pound or more carrying capacity that had no
lettering on it would not meet the definition or whether he was saying the definition was invalid. Mr.
O'Connell replied that under the definition, if one assumed that the rated carrying capacity was the difference
between the gross vehicle rate and the empty weight, any vehicle would qualify as a commercial vehicle,
including two privately owned Suburbans, and the definition did not relate to business use.

As it had been adopted by the Board of Supervisors (BaS), Mr. Hart asked whether one would be
constrained to go by what the definition said. Mr. O'Connell stated that the appellant was r!lCluired to come
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before the Board first to make the argument. He said that no one was interested in invalidating the definition,
but that if an infraction existed, it was a minor infraction, and to challenge the regulation and make it ]
unenforceable, which he said he believed was possible, would be overkill. He stated that the definition was
clearly overbroad. *

Mr. Beard asked staff to clarify whether if it were not visible, there would be no problem. Ms. Stehman
replied that the landscaping and lawn care equipment would have to be undercover in a building, but a home
occupation permit would be required.

Mr. Beard asked if a commercial vehicle out of public view was still a violation. Ms. Stehman replied
affirmatively.

Chairman DiGiullan commented that he owned and drove a 1500 Chevrolet pickup every day, which he did
not believe was a commercial vehicle and that the weight capacity did not make it a commercial vehicle. He
stated that he also had a flatbed trailer that he used to carry hay for his horses, and he did not consider that
a commercial vehicle, that they were personal vehicles that he used in his everyday life. He said he believed
he had heard the statement that the flatbed trailer was not allowed. Ms. Stehman said the flatbed trailer was
not a commercial vehicle.

Mr. O'Connell noted that there were a large number of commercial vehicles, including a front-end loader and
an enclosed trailer, behind a fence two properties away from the appellant, for which the appellant had been
told the BZA had granted an exemption as long as the vehicles were parked behind the fence. He said the
vehicles egress through a side gate and across a yard.

Mr. Hammack asked whether Mr. O'Connell was denying that on the date of the inspection two of the trucks
with the trailers containing lawn maintenance equipment were observed by the inspector. Mr. O'Connell
replied that he had not seen the zoning inspector, so he did not know, but he would assume the zoning
inspector would have filed on honest report.

Mr. Hammack asked whether the corporation routinely kept two pickup trucks with attached flatbed trailers at
the residence. Mr. O'Connell replied that the appellant kept two pickup trucks at the residence and had more
pickup trucks than two, but that they were personal vehicles.

Mr. O'Connell stated that his quarrel was that the definition was overly broad and not applicable.

Chairman DiGiulian called for speakers.

Thomas Wayne Mudd, 7105 Vellex Lane, Annandale, Virginia, came forward to speak in support of the
appellant's position. He explained that he had run a business for 18 years and currently used a single three­
quarter-ton truck and had never had a problem. He said the appellant's house was adjacent to his and was
one of the most beautiful homes in the neighborhood. Mr. Mudd stated that none of the appellant's vehicies
were visible, and her personal trucks had no lettering on them. He said there was lettering on one trailer, but
the vehicles were parked under a carport in the back out of sight of anyone. He explained that the appellant
had worked for the post office for many years and then had started her own business and was to be
commended because people loved her business and the quality and honesty of her work. Mr. Mudd said the
appellant was running a business out of her house, and it was not apparent, but there were other homes in
the community that had dump trucks, bulldozers, and boats. He stated that he agreed that the rule was
overbroad and should not be enforced. He said one neighbor out of 400 people had complained. He noted
that the appellant helped the elderly and the young children in the neighborhood and did a lot for the
community.

Mr. Pammel asked Mr. Mudd if he had a home occupation permit. He replied that he had both a business
license and a home occupation permit, and his vehicle was a commercial vehicle.

Ms. Gibb asked whether having two pickup trucks was not allowed. Ms. Stehman replied that technically
under the definition in the current Ordinance, any truck of the subject size would be a commercial vehicle.

Mr. Ribble commented that the Board had previously had similar cases concerning the carrying capacity, and
he recommended the case be deferred to allow time for staff to look into past cases to determine what had

]
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happened.

Chairman DiGiulian noted that there appeared to be additional speakers.

Mr. Hart said he would like to see the technical specifications of the vehicles as they had in a past case.

Ms. Gibb commented that she believed that the issue in the case where technical data had been provided
was that the appellant had claimed that the vehicle was not that heavy, and in the current case the appellant
had stipulated as to the weight.

Chairman DiGiulian said he agreed with Mr. Hart, and if the case was deferred, he would like to see the
specifications.

Wayne Johnson, 7102 Vellex Lane, Annandale, Virginia, came forward to speak in opposition to the
appellant's position. He presented photographs reflecting his house, the double-wheel trailers with Green
Feet lettering on them containing landscaping equipment, the trucks with no markings, and lhe appellant's
house. He stated that the truck and trailer with the equipment was visible from his front door. Mr. Johnson
said the appellant's employees wearing company shirts gather at her property each morning. He said the
appellant's vehicles, equipment, and activities had reduced the value of his property. He read from Section
82-5-7 that said any trailer or semi-trailer used for transporting landscaping or land care equipment, whether
or not such trailer or semi-trailer is attached to another vehicle, and he stated that the trailers depicted in his
photographs were clearly landscaping trailers that were not invisible.

Terri Draheim, the appellant, came forward to speak. She pointed out that in the photograph Mr. Johnson
had presented, Mr. Mudd's work truck was parked in the driveway for access to install a new bathroom in her
basement, and she said her vehicles were parked on the street for one day for that reason. She said there
was another incident where her vehicles were parked on the street when she had her basement
waterproofed to allow access for the workers to carry out buckets of concrete, and when the workers left in
the evening, her vehicles were moved back onto her property. Ms. Draheim stated that the only reason her
vehicles were parked on the street at times was to allow access to her home for improvements.

In response to Mr. Beard's questions regarding the number of employees the appellant had, how they got
their work assignments and the equipment, Ms. Draheim indicated that she currently had three employees,
who received their work assignments from her at her property where they came each day to pick up the
equipment which they returned to her property at the end of each day.

Mr. Hammack asked Ms. Draheim whether the trucks were owned by the corporation, the name of the
corporation, whether she was a shareholder in the corporation, and whether she had a business license and
a home occupation permit, to which she replied that the trucks were owned by the corporation, Green Feet,
Incorporated, which had a business license as an S corporation, and she was a shareholder and was
unaware of the need for a home occupation permit until the neighbor's complaint.

Ms. Stehman commented that under the definition, the trucks were commercial vehicles and only one
commercial vehicle was allowed per dwelling unit. She stated that a business was clearly being operated out
of the home, which required a home occupation permit, and in order to obtain one, the appellant would be
required to adhere to the standards for a home occupation permit, which included that there be no outside
storage or display and permitted no employees to come to the home.

Mr. Hart asked whether the absence of the home occupation permit was an issue for the current hearing, to
which Ms. Stehman replied that it was not part of the violation, although it was suggested to the appellant
that she obtain one by the inspector, who was under the impression the appellant was in the process of
doing so and had not included the absence of the permit in the citation.

Mr. Hart asked whether the violation included the two trucks or the two combinations of truck and trailer. Ms.
Stehman replied that the two trucks stood as commercial vehicles, and the trailers supported the use of the
trucks as commercial vehicles.

Mr. Hart asked whether the two trailers would constitute a violation without the trucks. Ms. Stehman replied
that if the trailers were in conjunction with a home occupation with a permit, they would be in violation of the
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portion of the home occupation that prohibited outside storage or display and indicated they would have to
be inside a garage or shed.

Mr. Hart clarified with Ms. Stehman that the issue for the current hearing was only the two vehicles.

Mr. O'Connell stated that he was familiar with when Mr. Johnson's photographs were taken, and he
confirmed that the location of the vehicles therein was not something that occurred routinely and was due to
the construction being done at the appellant's property at the time.

Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to uphold the determination of the Zoning Administrator. He said that there did not
seem to be any issue that the appellant had two vehicles on her property that appeared to meet the definition
of a commercial vehicle in the Ordinance, and in addition there were photographs of one vehicle with
signage on the side. He read from Permitted or Accessory Uses, stating that commercial vehicles in a
residential district are limited to one commercial vehicle per dwelling unit in an R District. Mr. Hammack read
another requirement. stating that a commercial vehicle parked in an R District shall be owned or operated
only by the occupant of the dwelling at which it is parked, and he noted that there was testimony by the
appellant that the vehicles were owned by a corporation and that em ployees come there. He said it was
physically impossible for the appellant to operate two vehicles at one time, and the violation required her to
remove one of the commercial vehicles and would allow her to retain one in the R District. If she had a home
occupation, he said the use probably would not be permitted. Mr. Hammack said he thought there was
adequate evidence and uncontested testimony to support the determination of the Zoning Administrator. Ms.
Gibb and Mr. Pammel seconded the motion.

Mr. Beard stated that the photographs were very compelling, notwithstanding the special circumstance that
was pointed out, but with the employees and equipment coming and going, he said it was definitely
commercial activity, so he would support the motion.

Chairman DiGiulian stated that he would support the motion because the majority of the evidence indicated a
commercial operation and commercial vehicles, including the signs on the trucks and trailers. He requested
documentation from staff regarding how the carrying capacity of the vehicle was arrived at.

Mr. Hammack stated that he did not think the Board had to get to the issue of weight or carrying capacity, as
they had in great detail in one case in the past, to act on the current violation.

Mr. Hart stated that he would support the motion. He noted that there had been testimony that a lot of similar
activity was taking place in the neighborhood, and he said he hoped the County was being consistent in
applying the same rules to everyone. He said that if the Board was to use a definition that embraced a
commonly owned standard type of pickup truck as a commercial vehicle, an item for the work program might
be to revisit the definition of commercial vehicles, given the popularity of large pickup trucks, to include a size
threshold or usage issues.

Chairman DiGiulian called for the vote, and the motion passed by a vote of 7-0.

II

- - - September 23, 2003, (Tape 2), After Agenda Item:

Request for Reconsideration
From Kevin R. Hildebeidel

Regarding Dillian lafferty, VC 2003-BR-083

J

]

Mr. Hart stated that in the documents Mr. Hildebeidel had suggested that the variance had been approved as J
modified, but with no development conditions, and he asked whether there were development conditions on
the approval, to which Susan langdon, Chief, Special Permit and Variance Branch, replied affirmatively. .. .

No motion was made; therefore, the request for reconsideration was denied.

/I

II



- - - September 23, 2003, (Tape 2), After Agenda Item:

Approval of September 16, 2003 Resolutions

Mr. Hammack moved to approve the Resolutions. Mr. Ribble seconded the motion, which carried by a vote
of 7-0.

II

As there was no other business to come before the Board, the meeting was adjourned at 11 :27 a.m.
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A regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, September 30, 2003. The following Board Members were present:
V. Max Beard, Nancy Gibb, John DiGiulian, Paul Hammack, James Hart, James Pammel, and John
Ribble.

Chairman DiGiulian called the meeting to order at 9:00 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board and
Chairman DiGiulian called for the first scheduled case.

- - - September 30, 2003, (Tape 1), Scheduled case of:

95

9:00 A.M. MILTON & ARMIDA CORTEZ, VC 2003-MV-111 AppJ. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of dwelling 24.75 ft. with eave 23.75 from front lot line.
Located at 6614 Quander Rd. on approx. 10,890 sq. ft. of land zoned R-4. Mt. Vernon
District. Tax Map 93-1 «1» 52.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Milton Cortez, 6614 Quander Road, Alexandria, Virginia, replied
that it was.

Aaron Shriber, Rezoning and Special Exception Branch, presented the request as contained in the staff
report. The applicants requested a variance to permit the construction of a dwelling to be located 24.75 feet
with an eave 23.75 feet from the front lot line. The Zoning Ordinance requires a minimum front yard of 30
feet with eave extensions of 3.0 feet; therefore, variances of 5.25 feet and 3.25 feet were requested.

Mr. Hart asked staff why the adjacent property had a bUilding set back line much doser to the street than the
application property. Susan Langdon, Chief, Special Permit and Variance Branch, explainel! that the people
who issued the bUilding permit erroneously determined that the front yard was a side yard; therefore, the plat
referenced the side yard measurement in the front yard.

Mr. Cortez presented the variance request as outlined in the statement of justification submitted with the
application. He said the proposed dwelling would be in character with the neighborhood.

Ms. Gibb asked what the lot to the west consisted of. Mr. Shriber explained the lot was vacant and could not
be built on.

There were no speakers, and Chairman DiGiulian closed the pUblic hearing.

Mr. Hart moved to approve VC 2003-MV-111 for the reasons noted in the Resolution.

/I

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

MILTON & ARMIDA CORTEZ, VC 2003-MV-111 AppJ. under Sect(s). 18-401 of the Zoning Ordinance to
permit construction of dwelling 24.75 ft. with eave 23.75 from front lot line. Located at 6614 Quander Rd. on
approx. 10,890 sq. ft. of land zoned R-4. Mt. Vernon District. Tax Map 93-1 «1» 52. Mr. Hart moved that
the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 30,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. The applicants presented testimony indicating compliance with the required standards for the

granting of a variance.
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3. The building envelope on the lot was very wide and shallow.
4. The lot had recently been reclassified as a buildable lot as opposed to a non- buildable lot. J
5. The variance request was reasonable for a lot with such extreme topographical conditions.
6. There would be no significant impact to the dwelling on the adjacent parcel because it was located

much closer to the street than the proposed dwelling.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or J

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant. ••

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of a dwelling, as shown on the plat prepared by Lawrence
H. Spilman, III/Land Surveying Services, dated June 19, 2003, revised through July 8, 2003,
submitted with this application and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. Notwithstanding the height as depicted on the variance plat, the fence located in the front yard shall
be reduced in height or removed from the property so as to comply with all Zoning Ordinance
requirements.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written

]
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request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Ms. Gibb seconded the motion, which carried by a vote of 7-0.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 8,
2003. This date shall be deemed to be the final approval date of this variance.

II

- - - September 30, 2003, (Tape 1), Scheduled case of:
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9:00 A.M. ATIILlO E. GORIUP AND TERESITA C. GORIUP, VC 2003-DR-104 Appl. under Sect(s).
18-401 of the Zoning Ordinance to permit construction of addition 7.2 ft. from side lot line.
Located at 6652 Kirkley Ave. on approx. 12,000 sq. ft. of land zoned R-3. Dranesville
District. Tax Map 40-2 ((9)) 62.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Attilio Goriup, 6652 Kirley Avenue, McLean, Virginia, replied
that it was.

Mavis Stanfield, Senior Staff Coordinator, presented the request as contained in the staff report. The
applicant requested a variance to permit the construction of an addition to be located 7.2 feet from the side
lot line. The Zoning Ordinance requires a minimum side yard of 12 feet; therefore, a varianoe of 4.8 feet was
requested.

Mr. Goriup presented the variance request as outlined in the statement of justification submitted with the
application. He stated that he needed the addition to prOVide additional living space. He said the addition
would be in character with the neighborhood. He stated that his neighbors had no problem with the
proposed addition.

Mr. Hart asked the applicant to explain the layout of the proposed addition. Mr. Goriup replied the garage
would be the basement of the level of the addition and above would be a dining room and living room.

Mr. Pammel asked the applicant if he could reduce the width of the proposed addition from 21.5 feet to 20
feet. Mr. Goriup explained that the interior dimension of the garage was 20 feet and it was not possible to
reduce that dimension. He said he requested as minimal a variance as he could.
Mr. Pammel explained that the Board had only approved a minimal amount of variance requests for garages
20 feet in width.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Pammel moved to deny VC 2003-DR-1 04. The motion failed for a lack of a second.

Ms. Gibb stated that the applicant requested the smallest variance possible and the photographs of the
proposed addition illustrated a minimal impact to the neighborhood. She said she was in favor of the
application.

Ms. Gibb moved to approve VC 2003-DR-104 for the reasons noted in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

ATIILlO E. GORIUP AND TERESITA C. GORIUP, VC 2003-DR-104 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of addition 7.2 ft. from side lot line. Located at 6652 Kirkley
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Ave. on approx. 12,000 sq. ft. of land zoned R-3. Dranesville District. Tax Map 40-2 ((9)) 62. Ms. Gibb
moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 30,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. The applicants provided testimony and supporting materials indicating compliance with the required

standards for the granting of a variance.
3. The variance would impose a minimal impact on the neighboring properly.
4. Twenty (20) feet is the minimum interior size for a garage.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance: .

]

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptionai narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of tihe Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions; J
F. An extraordinary situation or condition of the subject property, or .
G. An extraordinary situation or condition of the use or development of property immediately ••.

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by tihe applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical diffiCUlty or unnecessary hardship that would
deprive tihe user of all reasonable use of tihe land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of an addition, shown on the plat prepared by Attilio E.
Goriup, dated June 14, 2003, submitted with this application and is not transferable to other land.

]
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2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

4. The ten-foot high shed shall be lowered to a height not greater than 8.5 feet, or shall be moved to a
location where minimum required yards are met, prior to issuance of a building permit for the
addition.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval" unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construotion if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Beard seconded the motion, which carried by a vote of 6-1. Mr. Pammel voted against the motion.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 8,
2003. This date shall be deemed to be the final approval date of this variance.

II

- - - September 30, 2003, (Tape 1), Scheduled case of:

RUBIN SHEINBERG, VC 2003-DR-1 05 Appl. under Sect(s). 18-401 of the Zoning Ordinance
to permit construction of dwelling 5.0 ft. with eave 4.0 ft. from one side lot line and 6.0 ft.
from other side lot line. Located at 1235 Providence Terr. on approx. 14,154 sq. ft. of land
zoned R-3. Dranesville District. Tax Map 30-1 ((6» 8.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Rubin Sheinberg, 1235 Providence Terrace, McLean, Virginia,
replied that it was.

Mr. Sheinberg requested a deferral to address several issues with his neighbors and because his wife could
not be present at the hearing.

After discussion between the applicant, staff and speakers as to whether or not the case should be deferred
and the Board decided to proceed with the hearing.

Mavis Stanfield, Senior Staff Coordinator, presented the request as contained in the staff report. The
applicant requested a variance to permit the construction of a dwelling to be located 5.0 feet with an eave 4.0
feet from one side lot line and 6.0 feet from another side lot line. The Zoning Ordinance reqllires a minimum
side yard of 12 feet and eaves are permitted to extend 3.0 feet in to minimum side yards; therefore, a
variance of 7.0 feet for the dwelling and 5.0 feet for the eave was requested for one side lot line and a
variance of 6.0 feet was requested for the other side lot line.

Mr. Sheinberg presented the variance request as outlined in the statement of justification submitted with the
application. He stated that he wanted to construct a dwelling on the property with a bedroom on a lower floor
because of his deteriorating health problems. He said he needed a three car garage to prevent any parking
on the street because he had safety concerns for the children in the neighborhood. He said the location of
the proposed home on the lot would provide maximum tree save area. He submitted photographs of other
homes in the area that were larger than the proposed home and photographs of other homes in the area that
had obtained variances for additions. He said the proposed home would be in character with the
neighborhood and would not have any negative impact on the adjacent homes.

Mr. Hart asked the applicant for an elevation of the proposed home. Mr. Sheinberg stated that he had not
prepared an elevation and referred to the photographs of similar homes in the area. Mr. Hart stated he was
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not in favor of making any determinations regarding the application until he had seen an elevation of the
proposed home.

Chairman DiGiulian called for speakers.

Dolores Robbins, 1231 Providence Terrace, came forward to speak in opposition. She stated that the
application did not meet standards 4, 5, 6, 7, 8, and 9. She said the proposed home was too large for the
property and would diminish the appeal of her home. She stated that she was not clear how the proposed
home would be constructed without the removal of at least one tree on the property. She suggested that the
applicant had already constructed several homes in the area and he was motivated by financial gain instead
of extraordinary circumstances.

Henry Delima, 1227 Providence Terrace, came forward to speak in opposition. He explained that he had
constructed his home within the required setbacks and he felt the applicant should have to do the same. He
suggested that the applicant had constructed homes in the area and had not planted any screening on those
properties. He stated that the applicant's prior homes had two car garages and that he didn't see a need for
a three car garage.

Mr. Sheinberg, in his rebuttal, explained that he had constructed his first home in the neighborhood and then
his brother had constructed one next door to him and then his brother passed away so he rented out that
residence for a period of time and then sold it. He contended that he was not building these homes for profit.
He stated that he had planted screening on the homes that he had constructed and he planned on planting
trees for screening on the subject property.

Chairman DiGiulian closed the public hearing.

]

Mr. Hart stated that standards 4,5,6,7,8, and 9 were not satisfied. He said the design of the proposed
home would be more of a convenience to the applicant than any alleviation of a hardship. He said the lot J
was narrow and there might have been circumstances in which some relief was warranted but not to the
extreme that was proposed.

Mr. Beard stated that the applicant had opened the door to negotiating with the neighbors but he supported
the motion.

Mr. Ribble moved to deny VC 2003-DR-105 for the reasons stated in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

RUBIN SHEINBERG, VC 2003-DR-1 05 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
construction of dwelling 5.0 ft. with eave 4.0 ft. from one side lot line and 6.0 ft. from other side lot line.
Located at 1235 Providence Terr. on approx. 14,154 sq. ft. of land zoned R-3. Dranesville District. Tax Map
30-1 ((6)) 8. Mr. Ribble moved that the Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 30,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The proposed dwelling is too large for the property.
3. The applicant needs to redesign the proposed dwelling on the property.

J
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4. The applicant did not meet variance standards 4, 5, 6, 7, 8, and 9.
5. The proposed dwellin9 would not be harmonious in the neighborhood.
6. The previous variances granted in the general vicinity were completely different from what was

proposed.

This application does not meet all of the following Required Standards for Variances in Section 18-404 of the
Zoning Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or deVelopment of property immediately

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same Vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has not satisfied the Board that physical conditions as listed above exist which under a
strict interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that
would deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is DENIED.

Ms. Gibb seconded the motion, which carried by a vote of 7-0.

This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 8,
2003.

/I

- - - September 30,2003, (Tape 1), Scheduled case of:
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9:00 A.M. VIJAY B. BHALALA, VC 2003-SU-106 Appl. under Sect(s). 18-401 of the Zoning Ordinance
to permit construction of addition 22.8 ft. from front lot line of a corner lot. Located at 13549
Currey La. on approx. 12,127 sq. ft. of land zoned R-3 and WS. SUlly District. Tax Map 45­
1 ((2)) 66BA.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Vijay Bhalala, 13549 Currey Lane, Chantilly, Virginia, replied
that it was.
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Mavis Stanfield, Senior Staff Coordinator, presented the request as contained in the staff report. The
applicants requested a variance to permit the construction of an addition to be located 22.8 feet from the J.
front line of a corner lot. The Zoning Ordinance requires a minimum front yard of 30 feet; therefore, a
variance of 7.2 feet was requested.

Mr. Bhalala presented the variance request as outlined in the statement of justification submitted with the
application. He stated that he needed the garage addition to provide shelter for his vehicles.

Mr. Hart asked the applicant if a garage 18 feet in depth was large enough for him because it was somewhat
shorter than most of the garages that the Board approved. Mr. Bhalala replied that he requested as minimal
a variance as necessary because he was afraid the Board would not approve anything larger. He said he
was sure that a depth of 18 feet was large enough to facilitate his needs.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Ms. Gibb moved to approve VC 2003-SU-1 06 for the reasons noted in the Resolution.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

VIJAY B. BHALALA, VC 2003-SU-106 Appl. under Sect(s). 18-401 of the Zoning Ordinance to permit
construction of addition 22.8 ft. from front lot line of a corner lot. Located at 13549 Currey La. on approx.
12,127 sq. ft. of land zoned R-3 and WS. Sully District. Tax Map 45-1 «2)) 666A. Ms. Gibb moved that the
Board of Zoning Appeals adopt the following resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all ],
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 30,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicant is the owner of the land.
2. The topography of the lot precluded any other location for the garage than what was proposed.
3. There would be no adverse impact on the adjacent properties.
4. The applicant presented testimony indicating compliance with the required standards for the granting

of a variance.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediately J

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is "

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.
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4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant.

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will

not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the folloWing
limitations:

1. This variance is approved for the location of an addition shown on the plat prepared by Bryant L.
Robinson, dated July 1, 2003, submitted with this application and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

3. The addition shall be architecturally compatible with the existing dwelling.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Mr. Ribble seconded the motion, which carried by a vote of 6-0. Mr. Hammack was not present for the vote.

*This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 8,
2003. This date shall be deemed to be the final approval date of this variance.

/I

- - - September 30, 2003, (Tape 1), Scheduled case of:

TRUSTEES OF SEOUL PRESBYTERIAN CHURCH, SPA 95-S-029 Appl. under Sect(s). 3­
C03 of the Zoning Ordinance to amend SP 95-S-029 previously approved for a church and
related facilities to permit increase in land area, increase in seats, bUilding additions and site
modifications. Located at 6426 Ox Rd. and 6401 Wolf Run Shoals Rd. on approx. 21.35 ac.
of land zoned R-C and WS. Springfield District. Tax Map 77-3 ((1)) 35,36 and 36B. (Admin
Moved from 12117/021/28/03, 2118/03 and 3/11/03 per appl.

Chairman DiGiulian called the applicants to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. Stephen Fox, 10511 Judicial Drive, Suite 112, Fairfax, Virginia,
replied that it was.

Mavis Stanfield, Senior Staff Coordinator, stated that the case was deferred for decision only on June 24,
2003. The applicant provided staff a revised plat that addressed a number of issues that staff had. The
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applicant reduced the size of the sanctuary from 22,500 square feet to 14,400 square feet which reduced the ]
seating in the sanctuary from 1,000 seats to 900 seats, reduced the number of parking spaces from 330 to
300 and provided an increase in the undisturbed open space to over 50% of the site area which was a result ,
of the building and parking reductions. The applicant also relocated a proposed force main from an area in
the Environmental Quality Corridor, (EQC) to the perimeter of the EQC which provided a reduction to the
wetlands encroachment. Staff was in support of the application.

Mr. Fox reiterated staffs presentation and requested that the Board approve the application.

There were no speakers, and Chairman DiGiulian closed the public hearing.

Mr. Hammack moved to approve SPA 95-S-Q29 for the reasons noted in the Resolution.

//

REVISED

COUNTY OF FAIRFAX, VIRGINIA

SPECIAL PERMIT RESOLUTION OF THE BOARD OF ZONING APPEALS

TRUSTEES OF SEOUL PRESBYTERIAN CHURCH, SPA 95-S-029 Appl. under Sect(s). 3-C03 of the
Zoning Ordinance to amend SP 95-S-029 previously approved for a church and related facilities to permit
increase in land area, increase in seats, bUilding additions and site modifications. Located at 6426 Ox Rd.
and 6401 Wolf Run Shoals Rd. on approx. 21.35 ac. of land zoned R-C and WS. Springfield District. Tax
Map 77-3 «1» 35, 36 and 36B. (Admin Moved from 12/17/02 1/28/03, 2/18/03 and 3/11/03 per appl. Req.)
(def from 5/6/03 at appl. Req.) (deffor dec only from 6/24/03) Mr. Hammack moved that the Board of Zoning ]
Appeals adopt the following resolution: •

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on September 30,
2003; and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT the applicant has presented testimony indicating compliance with the general standards for Special
Permit Uses as set forth in Sect. 8-006 and the additional standards for this use as contained in Sect(s) 3­
C03 of the Zoning Ordinance.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This approval is granted to the applicant only and is not transferable without further action of this
Board, and is for the location indicated on the application, 6426 Ox Road and 6401 Wolf Run Shoals
Road, and is not transferable to other land.

2. This Special Permit is granted only for the purpose(s), structures and/or users) indicated on the J
special permit plat prepared by DOC Inc., and dated April 1, 2002, as revised through August 1" '
2003, and approved with this application, as qualified by these development conditions. ,. i

3. A copy of this Special Permit and the Non-Residential Use Permit SHALL BE POSTED in a
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conspicuous place on the property of the use and be made available to all departments of the
County of Fairfax during the hours of operation of the permitted use.

4. This Special Permit Amendment is subject to the provisions of Article 17, Site Plans. Any plan
submitted to the Department of Public Works and Environmental Services (DPWES) pursuant to this
special permit, shall be in substantial conformance with the approved Special Permit plat and these
conditions. Minor modifications to the approved special permit may be permitted pursuant to Par. 4
of Sect. 8-004 of the Zoning Ordinance.

5. Transitional screening shall be prOVided as follows:

• Existing vegetation located along the northern lot line and a portion of the eastern lot line, as
depicted on the plat, and the area along the western lot line adjacent to the septic field
associated with Phase II development shall be supplemented with additional plantings, species,
size and location to be determined in consultation with the Urban Forestry Division, DPWES, to
meet full Transitional Screening 1 requirements.

• Transitional Screening 1 shall be prOVided along a portion of the southern lot line, as depicted on
the plat.

• Transitional screening requirements shall be modified to allow eXisting vegetation to satisfy the
reqUirements along a portion of the southern lot line and the western lot line, except adjacent to
the Phase II septic field, as depicted on the plat.

6. Upon issuance of the Non-Residential Use Permit (Non-RUP) for SPA 95-S-029, the maximum
seating capacity in the main area of worship shall be limited to a total of 250 seats for Phase I and
900 seats for Phase II.

7. Parking shall be provided on-site as depicted on the plat. The parking spaces located on the
western side of the driveway that crosses over the wetlands shall be removed to further minimize the
wetland encroachment.

8. Foundation plantings and shade trees shall be maintained around the original church buildings and
shall be planted around the new buildings associated with both Phases I and II to soften the visual
impact of the structures. The species, size and location shall be determined by the Urban Forestry
Division of DPWES.

9. The barrier requirement shall be waived along the western, eastern and portions of the southern and
northern lot lines. Barrier D shall be prOVided along a portion of the southern and northern lot lines
as depicted on the approved special permit plat. Along the southern lot line, the barrier shall
continue to be located adjacent to the parking lot.

10. The applicant shall continue to prOVide a twenty-four (24) foot wide area along the eastern lot line
south of the existing driveway for a future interparcel connection to Lot 33. The church shall
construct that portion of the interparcel connection and grant appropriate public access easements if,
and when, Lot 33 is reqUired to construct an interparcel connection.

11. Stormwater management and Best Management Practices (BMPs) shall be prOVided as required by
the Chesapeake Bay Preservation Ordinance and the Water Supply Overlay Distrtct, unless waived
by DPWES. The applicant shall make every effort to combine stormwater management facilities and
to avoid the use of underground facilities. However, In the event that the applicant chooses to
provide underground stormwater management tBMP facilities, the applicant shall be required to
submit and have approved by DPWES a maintenance agreement for all of the proposed SWMtBMP
facilities prior to final approval of any site plans for the subject property.

12. The undisturbed open space tabulations shown on the plat shall not be reduced. The existing
wooded area denoted on the special permit plat, including the Environmental Quality Corridor (EQC),
shall not be disturbed. There shall be no clearing or grading of any vegetation except for dead or
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dying vegetation, as determined by the Urban Forestry Division. There shall be no clearing or -,
structures located in the EQC, other than the force main shown on the perimeter of the EQC, as '
depicted on the plat.. The conservation easement shall be extended over the entire area ofEQC..J

13. Any proposed lighting shall be provided in accordance with the folloWing:

• The combined height of the light standards and fixtures shall not exceed twelve (12) feet.

• Bollard type lighting will be provided in any new parking areas.

• The lights shall be low intensity design, full-cut-off fixtures, which focus the light directly onto the
subject property and does not create glare or a nuisance off the property.

• Shields shall be installed, if necessary, to prevent the light and glare from projecting beyond the
lot lines.

• The lights shall be controlled with an automatic shut-off device and shall be turned off when the
site is not in use, except for security lighting directly adjacent to the building.

• There shall be no up-iighting of the proposed or existing building.

14. The limits of clearing and grading shall be no greater than as shown on the special permit plat and
shall be strictly adhered to. A grading plan which establishes the limits of clearing and grading
necessary to construct the improvements shall be submitted to DPWES, including the Urban
Forestry Division, for review and approval. Irrespective of the limits shown, the extent of clearing
and grading shall be the minimum amount feasible as determined by DPWES and shall not encroach
into wetlands or the EQC, except as qualified by these conditions. The limits of clearing and grading ]
for the proposed septic field to be located on the western side of the EQC shall be the minimum
amount feasible as determined by DEWES. Prior to any land disturbing activities for each phase, a .• '
pre-construction conference shall be held between DPWES, inclUding the Urban Forestry Division,
and representatives of the applicant to include the construction site superintendent responsible for
the on-site construction. In no event shall any area on the site be left denuded for a period longer
than 14 days except for that portion of the site in which work will be continuous beyond 14 days.

15. A tree preservation and restoration plan shall be submitted to the Urban Forestry Division for review
and approval at the time of site plan review. This plan shall designate the limits of clearing and
grading as delineated on the special permit plat as modified by Development Condition 14 and all
areas shown on the plat outside of the limits of clearing and to be preserved and labeled as
"perpetually undisturbed open space". The restoration plan shall be developed with the intention of
revegetating and restoring EQC located in the northern portion of the site to its natural habitat. The
force main shown on the western side of the EQC to serve part of the Phase /I development, shall be
installed prior to the EQC restoration.

The restoration plan shall inclUde the planting of saplings and evergreen seedlings, number, size and
species to be determined by the Urban Forestry Division, within the perpetually undisturbed open
space currently operating as a plant nursery. All man-made materials and non-native plant species,
as determined necessary by the Urban Forestry Division, shall be removed prior to replanting in the
restoration area.

16. Prior to site plan approval, a Phase I Environmental Site Investigation of Lot 36B shall be submitted
to DPWES for review and approval in coordination with the Fire and Rescue Department, the Health
Department, and other appropriate agencies as determined by DPWES. This investigation shall be
generally consistent with the procedures described within the American Society for Testing and
Materials document entitled "Standard Practice for Environmental Site Assessments: Phase I
Environmental Site Assessment Process" as determined by DPWES in coordination with the
reViewing agencies. Hazardous substances or petroleum products shall be removed in accordance
with the recommendations of the Phase I environmental report, and to the satisfaction of DPWES. If

'J'
"
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contaminants are detected in concentrations requiring remedial action, a remediation program shall
be performed in accordance wlth all applicable Federal, State and County requirements. Sufficient
documentation of completion of the remediation program (with the possible exception of long-term
follow-up monitoring efforts) or an appropriate corrective action plan consistent with the proposed
development, as determined by DPWES shall be provided to DPWES prior to site plan approval.

17. Signs may be permitted in accordance with the provisions of Article 12 of the Zoning Ordinance.
There shall be no up-lighting of any signs.

18. Right-of-way located at the intersection of Wolf Run Shoals Road and Old Wolf Run Shoals Road, as
depicted on the plat, shall be dedicated to the Board of Supervisors in fee simple at lhe time of site
plan review for Phase I development, unless it is determined that the property is already dedicated
right-of-way.

19. The proposed entrance to the property from Old Wolf Run Shoals Road shall be constructed with
Phase II of the proposed development and shall meet VDOT entrance and sight distance
requirements.

20. Old Wolf Run Shoals Road shall be improved to VDOT two-lane public street standards at the time
of Phase II development, or the applicant may choose to vacate the entire width of Old Wolf Run
Shoals Road and prOVide a two-way driveway at the time of Phase II development.

21. The operation of a plant nursery on Lot 36B shall cease upon commencement of Phase II
construction.

These conditions incorporate and supercede all preVious conditions. This approval, contingent on the
above-noted conditions, shall not relieve the applicant from compliance with the prOVisions of any applicable
ordinances, regUlations, or adopted standards. The applicant shall be responsible for obtaining the reqUired
Non-Residential Use Permit through established procedures, and this special permit shall not be valid until
this has been accomplished.

Pursuant to Seet.8-015 of the Zoning Ordinance, this special permit shall automatically expire, without notice,
thirty (30) months after the date of approval' unless the use has been established. Establishment of Phase I
shall establish the use as approved by this special permit. The Board of Zoning Appeals may grant
additional time to establish the use if a written request for additional time is filed With the Zoning
Administrator prior to the date of expiration of the special permit. The request must specify the amount of
additional time requested, the basis for the amount of time requested and an explanation of why additional
time is required.

Mr. Pammel seeonded the motion, which carried by a vote of 7-0.

'This decision was officially filed in the office of the Board of Zoning Appeals and became final on October 8,
2003. This date shall be deemed to be the final approval date of this special permit.

/I

- - - September 30,2003, (Tape 1), Scheduled case of:
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9:30A.M. JOHN D. BOBOLSKY, III, A 2003-SP-033 Appl. under Seet(s). 18-301 of the Zoning
Ordinance. Appeal of determination that appellant is allowing an agriculture use to be
established on property in the R-C District, which is located at Tax Map 67-2 «1)) 42 and
which does not meet minimum lot size requirements for the use, and is allOWing the property
to be used as a storage yard and junk yard, all in violation of Zoning Ordinance prOVisions.
Located on the W. side of Popes Head Rd., approx. 700 ft. from its intersection with the
Fairfax County Pkwy. on approx. 10,890 sq. ft. of land zoned R-C and WS. Springfield
District. Tax Map 67-2 «1)) 42.

This case was administratively moved to October 21, 2003, for notices.
II
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9:30 A.M. RADLEY AUTOMOBILES, INC., D/B/A RADLEY ACURA, A 2002-MA-D05 Appl. under
Sect(s). 18-301 of the Zoning Ordinance. Appeal of determination that appellant is operating
the vehicle sale, rental and ancillary service establishment authorized under Special
Exception SE 85-M-086 in violation of certain conditions set forth in the special exception
approval. Located at 5823 Columbia Pi. on approx. 1.86 ac. of land zoned C-8, Mason
District. Tax Map 61-2 {(1» 105. (moved from 5/14/02,7/16/02,1/7103,5113/03 and 7/29/03
at appl req.)

]
Maggie Stehman, Deputy Zoning Administrator explained the appeal needed to be deferred for a period of
18 months to provide the appellants time to remove the car wash from the site and apply for and receive a
Non-Rup. She said staff supported an indefinite deferral.

Mr. Ribble moved to indefinitely defer appeal A 2002-MA-005. Mr. Hammack seconded the motion, which
carried by a vote of 6-0. Mr. Hammack was not present for the vote.

//

- - - September 30, 2003, (Tape 1), Scheduled case of:

9:30 A.M. FAI OLD CENTREVILLE LLC, A 2003-5U-D23 Appl. under Sect(s). 18-301 of the Zoning
Ordinance. Appeal of determination that the shopping center on property located at Tax
Map 54-4 {(1» 87C has frontage on only one major thoroughfare and, therefore, only one
freestanding sign may be erected in accordance with Zoning Ordinance provisions, and that
there is no nonconforming right to allow two freestanding signs to be located on the property.
Located at 13810 Braddock Rd. on approx. 15.89 ac. of land zoned C-6, C-8, HC and SC.
Sully District. Tax Map 54-4 «1» 87C and 87F. (Def. from 6/10/03 & 7/8/03)

This case was administratively moved to October 21, 2003, for notices.

//

- - - September 30,2003, (Tape 1), After Agenda Item:

Request for Additional Time
Richard H. Rice, Jr., VC 00-V-049

Mr. Ribble moved to approve the additional time request. Mr. Pammel seconded the motion, which carried
by a vote of 7-D. The new expiration date was July 18, 2004.

//

- - - September 30,2003, (Tape 1), After Agenda Item:

Request for Reconsideration
Jason Hampel and Sarah Malerich, VC 2003-SU-1 03

There was no motion, and the request for reconsideration was denied.

II

- - - September 30,2003, (Tape 1), After Agenda Item:

]

Approval of September 23, 2003 Resolutions

~~pammel moved to approve the Resolutions. Mr. Ribble seconded the motion, which carried by a vote of J
//

II
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As there was no other business to come before tihe Board, tihe meeting was adjourned at 10:40 a.m.

109

Minutes by: Lori M. Mallam

Approved on: November 30, 2004
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The regular meeting of the Board of Zoning Appeals was held in the Board Auditorium of the
Government Center on Tuesday, October 7, 2003. The following Board Members were present:
Chairman John DiGiulian; Nancy Gibb; John Ribble; James Hart; James Pammel; and Paul
Hammack. V. Max Beard was absent from the meeting.

Chairman DiGiulian called the meeting to order at 9:01 a.m. Chairman DiGiulian discussed the policies and
procedures of the Board of Zoning Appeals. There were no Board Matters to bring before the Board, and
Chairman DiGiulian called for the first scheduled case.

- - - October 7,2003, (Tape 1), Scheduled case of:

111

9:00 A.M. JOHN R. AND STEFANIE V. HARDEE, VC 2003-MV-110 Appl. under Sect(s). 18-401 of the
Zoning Ordinance to permit construction of accessory structure 7.0 ft. with eave 6.2 ft.
from side lot line and 12.0 ft. with eave 11 .0 ft. from rear lot line. Located at 7201 Marine Dr.
on approx. 16,195 sq. ft. of land zoned R-3. Mt. Vernon District. Tax Map 93-4 «4» (3) 19.

Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning
Appeals (BZA) was complete and accurate. John Hardee, 7201 Marine Drive, Alexandria, Virginia, replied
that it was.

Bill Sherman, Staff Coordinator, made staffs presentation as contained in the staff report. The applicant
requested a variance to permit construction of a detached garage of 14 feet in height 7.0 feet with eave 6.2
feet from side lot line and 12 feet from rear lot line. A minimum side yard of 12 feet and minimum rear yard
equal to the height of the structure (14 feet) are required; however, eaves may be permitted to extend 3.0
feet into the minimum side yard; therefore, variances of 5.0 feet, 2.8 feet, and 2.0 feet, respectively, were
requested.

Mr. Hardee presented the variance request as outlined in the statement of justification submitted with the
application. He stated that the lot was long and narrow, with the house sited in the center. He noted that the
driveway ran up the left side of the property leading to a carport in the center of the backyard, which was in a
decrepit condition. Given the shape of the rear yard with the cutoff of the back corner, he eKplained that the
logical place to locate the new structure would be at the head of the driveway in the back corner. With the
demolition of the current carport, he said it would result in a more contiguous backyard.

Mr. Hart asked whether the footprint of theproposed garage would be larger than that of the existing carport.
Mr. Hardee replied that the garage would be apprOXimately two feet Wider and deeper.

Mr. Hart asked whether the applicant had considered locating the garage to the front of the house. Mr.
Hardee explained that the properly sloped SUbstantially from the back to the front to the extent that it would
not support grass covered by ivy. He said that locating the structure in the front would obscure the views
and destroy the curb appeal.

Mr. Hart asked whether the bomb shelter was located above or below grade. Mr. Hardee stated that it was
dug into the hillside with a small portion sticking up that was covered with several feet of soil.

Mr. Hammack asked why the garage could not be located in roughly the same position as the existing
carport. Mr. Hardee replied that the current position of the carport divided the backyard into two small
portions, and the proposed location for the garage would allow for an uninterrupted backyard.

Chairman DiGiulian called for speakers.

Colonel Thad Nosek, 7202 Marine Drive, Alexandria, Virginia, came forward to speak in support of the
application. He said he was retired from the Corps of Engineers of the United States Army and had
previously been a professional engineer, land surveyor, and commissioner and director of public works. He
noted that he had been a 50-year resident of Fairfax County in the same location across the street from the
applicants. He stated that he strongly endorsed the applicants' proposal as it would enhance the applicants'
property, Fairfax County, and the appearance of the area.

Chairman DiGiulian closed the pUblic hearing.

Mr. Ribble moved to approve VC 2003-MV-11 0 for the reasons stated in the Resolution. Ms. Gibb seconded
the motion.
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Mr. Pammel noted that the applicants had indicated in the justification included with the application that the
combination of a drainage problem and marine clay had caused problems with respect to the existing carport ]
and to place another structure in that location with the collapse of the retaining wall would not be feasible due
to the costs involved, and with the new structure, the drainage problem could be corrected and the ,
hydrostatic pressures on the existing house reduced.

II

COUNTY OF FAIRFAX, VIRGINIA

VARIANCE RESOLUTION OF THE BOARD OF ZONING APPEALS

JOHN R. AND STEFANIE V. HARDEE, VC 2003-MV-110 Appl. under Sect(s). 18-401 of the Zoning
Ordinance to permit construction of accessory structure 7.0 ft. with eave 6.2 ft. from side lot line and 12.0 ft.
from rear lot line. Located at 7201 Marine Dr. on approx. 16,195 sq. ft. of land zoned R-3. Mt. Vernon
District. Tax Map 93-4 «4)) (3) 19. Mr. Ribble moved that the Board of Zoning Appeals adopt the following
resolution:

WHEREAS, the captioned application has been properly filed in accordance with the requirements of all
applicable State and County Codes and with the by-laws of the Fairfax County Board of Zoning Appeals; and

WHEREAS, following proper notice to the public, a public hearing was held by the Board on October 7, 2003;
and

WHEREAS, the Board has made the following findings of fact:

1. The applicants are the owners of the land.
2. The applicants have met the standards required for a variance. J;.
3. Although the proposed location of the structure requires a variance, it's a better location than the .

existing structure.
4. Damage could be caused due to the condition of the current structure.

This application meets all of the following Required Standards for Variances in Section 18-404 of the Zoning
Ordinance:

1. That the subject property was acquired in good faith.
2. That the subject property has at least one of the following characteristics:

A. Exceptional narrowness at the time of the effective date of the Ordinance;
B. Exceptional shallowness at the time of the effective date of the Ordinance;
C. Exceptional size at the time of the effective date of the Ordinance;
D. Exceptional shape at the time of the effective date of the Ordinance;
E. Exceptional topographic conditions;
F. An extraordinary situation or condition of the subject property, or
G. An extraordinary situation or condition of the use or development of property immediateiy

adjacent to the subject property.
3. That the condition or situation of the subject property or the intended use of the subject property is

not of so general or recurring a nature as to make reasonably practicable the formulation of a general
regulation to be adopted by the Board of Supervisors as an amendment to the Zoning Ordinance.

4. That the strict application of this Ordinance would produce undue hardship.
5. That such undue hardship is not shared generally by other properties in the same zoning district and

the same vicinity.
6. That:

A. The strict application of the Zoning Ordinance would effectively prohibit or unreasonably restrict
all reasonable use of the subject property, or J

B. The granting of a variance will alleviate a clearly demonstrable hardship approaching
confiscation as distinguished from a special privilege or convenience sought by the applicant. •. .

7. That authorization of the variance will not be of substantial detriment to adjacent property.
8. That the character of the zoning district will not be changed by the granting of the variance.
9. That the variance will be in harmony with the intended spirit and purpose of this Ordinance and will
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not be contrary to the public interest.

AND WHEREAS, the Board of Zoning Appeals has reached the following conclusions of law:

THAT theapplicant has satisfied the Board that physical conditions as listed above exist which under a strict
interpretation of the Zoning Ordinance would result in practical difficulty or unnecessary hardship that would
deprive the user of all reasonable use of the land and/or buildings involved.

NOW, THEREFORE, BE IT RESOLVED that the subject application is APPROVED with the following
limitations:

1. This variance is approved for the location of a garage, as shown on the plat preparecl by Rebecca
L.G. Bostick, dated October 11, 1995, revised through June 11, 2003, submitted with this application
and is not transferable to other land.

2. A Building Permit shall be obtained prior to any construction and approval of final inspections shall
be obtained.

Pursuant to Sect. 18-407 of the Zoning Ordinance, this variance shall automatically expire, without notice,
thirty (30) months after the date of approval' unless construction has commenced and has been diligently
prosecuted. The Board of Zoning Appeals may grant additional time to commence construction if a written
request for additional time is filed with the Zoning Administrator prior to the date of expiration of the variance.
The request must specify the amount of additional time requested, the basis for the amount of time
requested and an explanation of why additional time is required.

Ms. Gibb seconded the motion, which carried by a vote of 6-0. Mr. Beard was absent from the meeting.

"This decision was officially filed in theoffice of the Board of Zoning Appeals and became final on October
15, 2003. This date shall be deemed to be the final approval date of this variance.

/I
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9:00 A.M.

STEVEN A. NEWMAN & JANICE NEWMAN, VCA 89-D-065 Appl. under Sect(s). 18-401 of
the Zoning Ordinance to permit construction of additions 9.6 ft. with eave 8.6 ft. and 9.1
ft. with eave 8.1 ft. from side lot line, fence greater than 4.0 ft. in height to remain in front
yard of a corner lot and accessory structure to remain in the minimum required front yard.
Located at 1168 Chain Bridge Rd. on approx. 40,859 sq. ft. of land zoned R-1. Dranesville
District. Tax Map 31-1 «5)) (2) 10A. (Concurrent with SP 2003-DR-031).

STEVEN A. NEWMAN & JANICE NEWMAN, SP 2003-DR-031 Appl. under Sect(s). 8-914 of
the Zoning Ordinance to permit reduction to minimum yard requirements based on error
in building location to permit roofed deck to remain 5.3 ft. With eave 4.3 ft. and dwelling 9.2
ft. with eave 8.2 ft. from side lot line. Located at 1168 Chain Bridge Rd. 01'1 approx. 40,859
sq. ft. of land zoned R-1. Dranesville District. Tax Map 31-1 «5)) (2) 10A. (Concurrent with
VCA 89-D-065).

Chairman DiGiulian noted that VCA 89-D-065 and SP 2003-DR-031 had been indefinitely deferred.

/I
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9:00 A.M. GAIL L. GORDON & TIMOTHY J. CHESNUn, SP 2003-HM-030 Appl. under Sect(s).
3-203 of the Zoning Ordinance to permit a home child care facility. Located at 1870
Foxstone Dr. on approx. 10,694 sq. ft. of land zoned R-2. Hunter Mill Dislrict. Tax Map 38-2
«34))27.
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Chairman DiGiulian called the applicant to the podium and asked if the affidavit before the Board of Zoning ]
Appeals (BZA) was complete and accurate. Tim Chesnutt and Gail Gordon, 1870 Foxstone Drive, Vienna,
Virginia, replied that it was. �,�.�~

Mavis Stanfield, Senior Staff Coordinator, made staff's presentation as contained in the staff report. The
applicant requested a special permit to allow a home child care facility with a maximum of 10 children on site
at anyone time and one employee in addition to the proprietor, with the hours of operation limited to 7:30
a.m. to 5:30 p.m., Monday through Friday. She stated that with the addition of one parking space to be
constructed, the site would have three off-street parking spaces. Staff concluded that the application was in
harmony with the Comprehensive Plan and in conformance with the applicabie Zoning Ordinance provisions
and recommended approval of the application, subject to the development conditions contained in the staff
report. Ms. Stanfield noted that she and Ed Tobin, Zoning Enforcement Branch, had conducted site visits,
and Mr. Tobin was present to answer questions of the Board.

Mr. Hart asked whether the handwritten notation on the plat regarding a 7,222-square-foot outdoor play area
was correct in light of the entire property being 10,694 square feet. Ms. Stanfield replied that her
understanding was that the play area would consist of the fenced area in the rear yard, but the dimensions
had not been measured.

Mr. Chesnutt presented the special permit request as outlined in the statement of justification submitted with
the application. He noted that he had worked in local government since 1985, throughout which he had been
involved with services being delivered for youths, and was currently the division manager for youth services
in Loudoun County. He explained that in preparing his presentation, he had thought about a number of
issues including; community and the concept that it takes a village to raise a child; individual responsibilities
within the concept of a community; the issue of change and how for some change can be threatening and
produces fear and sometimes blind resistance, while others embrace, become a part of, and are excited by
change; the ever growing need for more quality, affordable child care; organizing a parade of parents and ]
children who had been a part of Koalaty (phonetic) House; and examining the issues of the neighbors and
attempting to assign motives to their methods and hypothesizing about what their intent might be; however, '" .
after considering those issues, he said he decided the best thing he could do to help the Board with its
deliberations was to narrow the focus to give an understanding of the context and environment surrounding
the proposal.

Mr. Chesnutt stated that they had moved to Foxstone Drive in December of 2002 and moved the child care
program to the residence in April of 2003. He explained that Ms. Gordon had begun operation with 12
children, with the understanding that it was consistent and in compliance with the State licensing regulations.
He said they were subsequently contacted by Mr. Tobin and became aware of a second level of regulations
affecting home-based child care, after which the number of children was lowered to 10 pending the outcome
of the special permit request.

Mr. Chesnutt said he understood part of what the Board did was to evaluate the impact of the enterprise on
the immediate neighborhood and determine whether the value added by enterprise was offset by any
adverse impacts of its operations. He stated that Ms. Gordon and her family had resided in Fairfax County
for over 2 years, and he discussed her qualifications. He said she had been a State-licensed child care
provider for over 11 years, a frequent trainer of other child care providers to help them enhance their skills
while acquiring mandatory continuing education credits, had earned a degree in recreation from the
University of Maryland, and worked in child care for the Fairfax County SAC program and the Jewish
Community Center before starting the business. Mr. Chesnutt stated that Ms. Gordon met or exceeded all
the requirements of State licensing by her acquisition of annual continuing education credits and
maintenance of CPR and first-aid certifications. He noted that she was a member of numerous professional
associations, including the National Association of Education of Young Children, Northern Virginia Famiiy
Child Care Association, Infant and Toddler Association, and the USDA Food Program.

Mr. Chesnutt commented that the name of the preschool, Koalaty House, spoke volumes regarding Ms.
Gordon and the program as a merger of the word "Koala" from Koala bear, to speak to a child-centered
approach to the program, and tying in "quality," to speak to the adult perceptions of the services provided.
He reported that the Fairfax County Office for Children had repeatedly and continued to refer new and
prospective home care providers to Koalaty House as a model program, and parents were frequently

J
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referred to Koalaty House by the Office for Children, knowing there was no available space, to assist parents
in learning what to look for in their search for a program for their children. He stated that more than 100
Fairfax County youth had passed through Koalaty House over the years, and while operating in compliance
with the State regulations, Koalaty House had maintained a full program of 12 children, usually with a waiting
list composed of siblings, friends, and neighbors. Mr. Chesnutt said the fact that nearly all of the children
who had come through the program had come from word-of-mouth or referrals reflected the high quality of
the program.

In regard to logistics and concerns of the neighbors, Mr. Chesnutt stated that Foxstone Drive was a nice,
quiet street and a wonderful place to live and raise children. He noted that the subject property was backed
by a Fairfax County park property that included an easily assessable trail that was great for the children. He
said that Foxstone Drive was designed as a residential street and was not designed to handle large volumes
of traffic, but did provide for parking along both sides of the street. Mr. Chesnutt explained that there were
two points of access, the main one being an intersection with Creek Crossing, five houses away from the
subject property, and the other one being farther down the block, which linked back to Creek Crossing. He
stated that 99 percent of the child care traffic came from and returned to the Creek Crossing intersection. As
an example of the typical traffic patterns, Mr. Chesnutt said they had noted that on Thursday, October 2,
2003, nine families had come for child care, consisting of ten children in eight cars, with one family with two
siblings walking to the center. He said between 7:30 a.m. and 9:45 a.m., there were nine visits with no more
than two vehicles being on the site at anyone time, and the same numbers occurred between 4:00 p.m. and
5:30 p.m., with an average time per visit of five minutes for parents dropping off or picking up children. He
noted that Mr. Gordon had one assistant who used public transportation or received rides from family
members.

Mr. Chesnutt stated that the success of the business had been attained and maintained with revenues based
on the attendance of 12 children and explained that with a business plan limiting the number of children who
could be served to 10, a 17 percent reduction in numbers, through efficiencies and fee increases, the
business could remain viable; however, he said that limiting the attendance to seven children, which
represented a 42 percent reduction, would effectively put Koalaty House out of business.

In closing, Mr. Chesnutt stated that they wanted to be good neighbors and wanted to comply with all the
regulatory agencies. He said they were caught off guard by some of the concerns raised by the neighbors
and respected and shared neighbors' desire to ensure the integrity of the neighborhood, but did not share
their contention that the existence of a home-based child care program on Foxstone Drive would have an
adverse effect on the quality of life. He stated that the program provided a highly valued service that was
sorely needed and had established a track record of success and effectiveness, giVing back to the
community by helping to raise happy and healthy children and allowing parents to work without having to
worry about the care their child was receiving.

Mr. Pammel commented that in the 12 years he had been a member of the Board, Mr. Chesnutt's
presentation was one of the best he had heard from a person representing himself.

Chairman DiGiulian called for speakers.

David Willmore, 10635 Timberidge Road, Fairfax Station, Virginia, came forward to speak in support of the
application. He stated that his daughter attended Koalaty House because they thought it was the best facility
she could be in and offered the highest quality of care a child could receive. He said that in his search for
child care, he found that the providers fell into two categories, very large ones that had many children with
less individual care and not the highest quality service and grandmothers and mothers who took children in
their spare time, but lacked training, education, and quality. Mr. Willmore explained that Koalaty House had
been chosen because the owner was the primary caregiver, who had a first-class facility with a large space
full of toys for the children and offered them high-level activities, with the number of children being small
enough that his daughter got personal attention. He said the fee charged could be a lot higher and
estimated that the number of facilities with the same attributes was very small. He stated that Fairfax County
should give businesses like this an economic incentive to be in business. Mr. Willmore said that although it
would benefit him to have fewer children because his daughter would receive more care, the service was
better done with more children. He commented that his Wife worked for a company in McLean that had a
first-class child care facility onsite, but in spite of that, they had chosen Koalaty House because the level of
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