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NOTE TO THE READER: The Fairfax County Police Department revised its policy
addressing the use of force on August 12, 2022, and again on April 29, 2024; and revised its
policy addressing prisoner care and custody on July 22, 2022, March 14, 2023, and again
on August 30, 2023. The actions of the officers involved in this incident will be analyzed
using the policy provisions that were in effect on June 30, 2021 (i.e., General Order 540,
effective March 1, 2021, and General Order 203, effective April 1, 2013).

INCIDENT

At approximately 10:00 p.m. on June 30, 2021, Fairfax County Police Department

(hereinafter “FCPD”) officers from the Franconia District Station responded to the Springfield
Mall based on a call for service describing three males involved in a fight. Six officers
responded, including Officer #1 (hereinafter “OFFC#1”), Police Officer First Class #1
(hereinafter “PFC#1”), and Police Officer First Class #2 (hereinafter “PFC#2”). The officers
quickly located the three individuals based on the physical and clothing descriptions provided in
the call for service. One of the three individuals (hereinafter identified by his initials “C.W.”)
explained to the officers that he and the other two people were family friends and that one
(hereinafter identified by his initials “D.W.”) suffered from schizophrenia while the other
(hereinafter identified by his initials “B.N.”) was autistic. The officers smelled alcohol on all
three individuals and determined that they had been drinking at Dave and Buster’s before
causing the commotion outside which led to the call for service.

Because the fight only involved the three friends and because C.W. had been able to calm
B.N. and D.W. down, the officers decided to allow the three to leave in an Uber and go home.
However, while waiting for the Uber driver to arrive, D.W. stood up and refused repeated
instructions to sit back down. He then said he could go to his car and began walking toward the
parking lot. The officers agreed that D.W. could not drive, and they feared he could get hurt in
traffic if allowed to walk into the parking lot. PFC#2 informed D.W. that he was now under
arrest, and PFC#1 grabbed his right arm to handcuff him. When D.W. turned and tried to pull
away, PFC#2 and OFFC#1 tried to help PFC#1, with PFC#2 trying to control D.W.’s left side
and OFFC#1 positioned behind him. When D.W. continued to resist being handcuffed, the three
officers took him to the ground. D.W. landed on his right shoulder, and the officers were able to
control and handcuff him. The officers noticed a laceration on D.W.’s shoulder and immediately

notified their supervising sergeant (hereinafter “SGT#1”), who responded to the location.



D.W. told SGT#1 that he would like the cut on his shoulder to be examined and cleaned,
so Fairfax County Fire and Rescue Department (hereinafter “FCFRD”) personnel were
summoned. After cleaning and bandaging his shoulder, D.W. was transported to the Fairfax
County Adult Detention Center (hereinafter “ADC”). Before being accepted by the ADC,
medical staff wanted to evaluate D.W., but he did not cooperate. The ADC insisted that D.W. be
evaluated at a medical facility, so the FCFRD was called to transport him, via ambulance, to
Access of Fairfax. There, D.W. was evaluated and diagnosed as having a broken collarbone.

Staff provided a sling for D.W.’s arm and an officer transported him back to the ADC.

CRIMINAL INVESTIGATION/
PROSECUTIVE DECISION

After receiving a complaint from C.W. about the force used on D.W., the FCPD
conducted only an administrative investigation into the use of force by PFC#1, PFC#2, and
OFFC#1. C.W.’s complaint also prompted this review of the FCPD’s investigation.

D.W. was charged with being intoxicated in public! based on the incident. Neither C.W.

nor B.N. was arrested or charged with a crime.

INTERNAL ADMINISTRATIVE INVESTIGATION

The internal administrative investigation was conducted by SGT#1, and it included his
review of all body-worn camera footage from the incident. Following the investigation, the
FCPD determined that the officers’ actions complied with departmental policy. Specifically, the
FCPD concluded that PFC#1’s, PFC#2’s, and OFFC#1’s use of force to control and arrest D.W.
use of force was objectively reasonable and complied with FCPD General Order (hereinafter
“G.0.”) 540.5, and that their treatment of him following his arrest comported with G.O. 203.1. 1
agree with these conclusions and that they were based on an investigation that was complete,

thorough, objective, impartial, and accurate.

1va. Code § 18.2-388 provides that “If any person is intoxicated in public, whether such intoxication results from
alcohol, narcotic drug, or other intoxicant or drug of whatever nature, he is guilty of a Class 4 misdemeanor.”



CONCLUSIONS

FCPD G.O. 540.0 11.2 mandates that “[f]orce is to be used only to the extent it is
objectively reasonable to defend oneself or another, to control an individual during an
investigative or mental detention, or to lawfully effect an arrest;” and, G.O. 540.6 allows for
“less-lethal” force—such as takedowns—to be used in “[e]ffecting an investigative stop or
arrest.” G.0O. 540.1 defines “Objectively Reasonable” as follows: “The level of force that is
appropriate when analyzed from the perspective of a reasonable officer possessing the same
information and faced with the same set of circumstances. Objective reasonableness is not
analyzed with the benefit of hindsight, but rather takes into account the fact that officers must
make rapid and necessary decisions regarding the amount of force to use in tense, uncertain, and
rapidly evolving situations.”™ Finally, G.O. 540.5 provides factors to consider when determining
whether force used was objectively reasonable. Among the factors to consider is “[w]hether the

individual poses an immediate safety threat to the officer or others;”* “[w]hether the individual is
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actively resisting or attempting to evade arrest;” and, “[t]he severity of the crime™ at issue.
Being intoxicated in public is a relatively minor crime, and the officers initially decided
to allow D.W. (as well as B.N. and C.W.) to simply take an Uber away from the scene.
However, after D.W. tried to walk away, they decided to arrest him to prevent him from straying
into traffic and/or trying to drive away. This was based on an “immediate safety threat”’ to D.W.
and other members of the community. When they tried to arrest him, D.W. resisted® by turning
and trying to pull away, so he was then “actively resisting or attempting to evade arrest.”® While
a broken collarbone was the unfortunate result of D.W. being taken down, it does not make the
force used to effect his lawful arrest unreasonable. The takedown was done in a controlled
manner consistent with FCPD training. The officers used objectively reasonable “less-lethal”

force to overcome D.W.’s resistance and accomplish the arrest, as allowed by departmental

policy.

2 Effective date March 1, 2021, and applicable to this incident.
3FCPD G.0.540.11. M.

4FCPD G.0.540.51. 1.

5FCPD G.0.540.51. 3.

5 FCPD G.0.540.51. 2.

7 Note 4, supra.

8 See APPENDIX for the definitions of the varying levels of resistance.
9 Note 5, supra.



The FCPD’s investigation also concluded that the officers’ treatment of D.W. after his
arrest complied with G.O. 203.1,'° which states, in part: “Arresting officers are responsible for
the safety and protection of prisoners while in their custody. The officers shall, as soon as
possible, notify their superior of any injury, apparent illness, or other conditions which indicate
that the prisoner may need emergency or special care.” The officers involved in D.W.’s arrest
immediately notified SGT#1 of the arrest and apparent injury following his arrest. SGT#1
responded to the scene and summoned FCFRD. The apparent injury was treated at the scene;
and FCFRD was called again when D.W. refused to cooperate with ADC staff trying to examine
his shoulder. FCFRD personnel brought D.W. to a medical facility where it was determined that
D.W. had a broken collarbone. The officers took the appropriate steps to comply with FCPD

G.0. 203—which covers prisoner care and custody—following D.W.’s arrest.

RECOMMENDATIONS

The FCPD’s investigation concluded that the officers involved in the incident under
review followed the applicable FCPD policies. Although their actions resulted in a broken
collarbone, the injury was the unintended and unfortunate result of a minimal use of force, which
was objectively reasonable. I agree with the FCPD’s conclusion for the reasons stated in the
preceding section of this report, and I have no recommendations to make based on this incident

review.

10.G.0. 203, effective April 1, 2013.



APPENDIX: GLOSSARY OF TERMS

FCPD - Fairfax County Police Department
FCSO - Fairfax County Sheriff’s Office
G.0. — General Order

SOP — Standard Operating Procedure

UOF — Use of Force

BWC - Body-worn Camera

ICV - In-Car Video

ADC — Adult Detention Center

CWA - Commonwealth’s Attorney

Fourth Amendment to the United States Constitution - The right of the people to be free in
their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be
seized.

Force — defined in Fairfax County Police Department General Order 540.1 I. G. as any physical
strike or instrumental contact with an individual, or any significant physical contact that restricts
an individual’s movement. Force does not include escorting or handcuffing an individual who is
exhibiting minimal or no resistance. Merely placing an individual in handcuffs as a restraint in
arrest or transport activities, simple presence of officers or patrol dogs, or police issuance of
tactical commands does not constitute a reportable action.

Less-Lethal Force — defined in Fairfax County Police Department General Order 540.1 I. . as
any level of force not designed to cause death or serious injuries.

Deadly Force — defined in Fairfax County Police Department General Order 540.1 1. B. as any
level of force that is likely to cause death or serious injury.

Serious Injury — defined in Fairfax County Police Department General Order 540.1 I. R. as an
injury which creates a substantial risk of death, disfigurement, prolonged hospitalization,
impairment of the functions of any bodily organ or limb, or any injury that medical personnel
deem to be potentially life-threatening.

Al



ECW - Electronic Control Weapon; considered less-lethal force. Defined in Fairfax County
Police Department General Order 540.1 1. C. as a device which disrupts the sensory and motor
nervous system of an individual by deploying battery-powered electrical energy sufficient to
cause sensory and neuromuscular incapacitation. Often referred to as a Taser.

Empty-Hand Tactics — considered less-lethal force. Described in Fairfax County Police
Department General Order 540.4 I1. A. 2. as including strikes, kicks, and takedowns.

OC Spray — Oleoresin Capsicum; considered less-lethal force; often referred to as “pepper
spray.”

PepperBall System — defined in Fairfax County Police Department General Order 540.1 1. O. as
a high-pressure air launcher that delivers projectiles from a distance. Typically, the projectile
contains PAVA powder which has similar characteristics to Oleoresin Capsicum. Considered
less-lethal force.

Passive Resistance — defined in Fairfax County Police Department General Order 540.4 1. A. 1.
as where an individual poses no immediate threat to an officer but is not complying with lawful
orders and is taking minimal physical action to prevent an officer from taking lawful action.

Active Resistance — defined in Fairfax County Police Department General Order 540.4 1. A. 2.
as where an individual’s verbal and/or physical actions are intended to prevent an officer from
taking lawful action, but are not intended to harm the officer.

Aggressive Resistance — defined in Fairfax County Police Department General Order 540.4 1. A.

3. as where an individual displays the intent to cause injury, serious injury, or death to others, an
officer, or themselves and prevents the officer from taking lawful action.
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